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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mr M J Wall

Scheme
:
Non Regular Permanent Staff Pension Scheme (the Non Regulars Scheme)

Respondent
:
Ministry of Defence (MOD) 

MATTERS FOR DETERMINATION 

1. Mr Wall complains that the MOD should not have excluded the Retention and Recruitment Allowance (London) (London Allowance), formerly London Pay, element of his taxable income in the calculation of his pension entitlement from the Non Regulars Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS 

3. The Non Regulars Scheme Rules are contained in the Territorial Army Regulations 1978 (TA Regulations) Chapter 9.

4. Part 3 of the TA Regulations deals with Terminal Benefits; the following is relevant:

“Pensions 9.024

a) A pension will be awarded to a member on retirement after 5 April 1978 who is at least 60 years of age……..

b) ………

c) Pensions will be assessed at the rate of 1/80th of the member’s salary at non-regular permanent staff rates and pensionable emoluments (in whichever period of 12 consecutive months during the last 3 years of reckonable service gives the highest figure) multiplied by the length of reckonable service. The maximum pension rate is 40/80ths of such salary and emoluments. 

d) A lump sum is payable in addition to pension, calculated at 3/80ths of the member’s salary and pensionable emoluments (as in sub para c) multiplied by the length of reckonable service. The maximum lump sum payable is 120/80ths of the said salary and pensionable emoluments…….”

5. In November 2003, Section 9.024 was amended to remove the reference to pensionable emoluments in paragraph c):

“Pensions 9.024

a) A pension will be awarded to a member on retirement after 5 April 1978 who is at least 60 years of age……

b) ……….

c) Pensions will be assessed at the rate of 1/80th of the member’s salary at non-regular permanent staff rates (in whichever period of 12 consecutive months during the last 3 years of reckonable service gives the highest figure) multiplied by the length of reckonable service. The maximum pension rate is 40/80ths of such salary. 

d) A lump sum is payable in addition to pension, calculated at 3/80ths of the member’s salary and pensionable emoluments (as in sub para c) multiplied by the length of reckonable service. The maximum lump sum payable is 120/80ths of the said salary and pensionable emoluments…….   

6. The MOD have confirmed that pensionable emoluments should also have been deleted for the lump sum calculation referred to in paragraph d).  They say that the change was not made due to an oversight but steps have now been taken to rectify this.

MATERIAL FACTS

7. Mr Wall had been a Regular in the Army and, from 1983 to 1987, he had served in London. In March 1987, he was re-employed under Non Regular Permanent Staff (NRPS) terms and conditions of service with the Territorial Army in the London Regiment. From 1987 to 2001, he was in receipt of London Allowance.

8. On 22 April 2001, he retired at age 60. He received from the Non Regulars Scheme a pension of £5,690.71 pa and a terminal grant of £17,072.13, both calculated by reference to his basic pay only.

9. On 2 December 2002, Mr Wall wrote to the Armed Forces Personnel Administration Agency (AFPAA), the administrators of the Non Regulars Scheme, to query why the London Allowance had not been taken into account in the assessment of his benefits. He felt that he should have been treated in the same way as London based civil servants who have their London Allowance included in their benefit calculations under the Principal Civil Service Pension Scheme (PCSPS) and his treatment appeared contrary to the Equal Opportunities legislation.

10. AFPAA replied, in a letter dated 6 December 2002, that his London Allowance had been excluded because they had not received the details from their Pay Division. After taking it into account, they re-calculated his Non Regulars Scheme pension and terminal grant at age 60 to be £5,891.74 pa and £17,675.22 respectively. AFPAA paid Mr Wall the balance of his terminal grant of £603.09 and also his pension arrears. This, the AFPAA later conceded was an error. 

11. In November 2003, AFPAA carried out a review to ensure that London Allowance was not being treated as reckonable when calculating Non Regulars Scheme pensions. They discovered their mistake in relation to Mr Wall and notified him of their error. They initially sought recovery of the overpayment but subsequently agreed to waive it. 

12. In November 2003, AFPAA also arranged for the amendment of the TA Regulations to remove pensionable emoluments from the calculation of the Non Regulars Scheme retirement benefits in order to prevent any future misinterpretation. That is the change referred to at paragraph 5 above.

13. Mr Wall, however, continued to feel aggrieved by what he saw as the apparent discrimination in the way the Non Regulars Scheme and PCSPS pension benefits were calculated. He invoked the Internal Disputes Resolution Procedures (IDRP) on 16 February 2004. 

14. AFPAA explained to Mr Wall that, whilst the provisions of the Non Regulars Scheme are similar to those of the PCSPS, they are two separate schemes, each having its own distinct rules and regulations. The London Allowance was an allowance designed to counter recruiting and retention difficulties associated with particular areas of London. It did not form part of basic pay. In keeping with the practice for the Armed Forces and NRPS generally, where only basic pay counts towards pension, when the London Allowance was introduced to replace London Pay on 1st April 1997, it was decided that, like London Pay before it, it should not be made pensionable. This was different from the Civil Service where London Allowance was treated as pensionable as provided for in the PCSPS rules.

15. At both stages of the IDRP, Mr Wall’s complaint was rejected. 

MR WALL’S SUBMISSIONS 

16. Mr Wall submits that the TA Regulations were amended in November 2003 to categorically disallow the London Allowance in the calculation of Non Regulars Scheme benefits, because if such amended regulations had been in force in December 2002, then AFPAA would not have granted him the increased benefits. He therefore contends that the amended regulations were applied retrospectively in his case. 

17. He asserts that, if London Allowance is non-pensionable, then this has not been made known to Non Regulars Scheme members. 

18. He also argues that the Armed Forces Pension Society, the Royal British Legion and the TA Regulations all refer to pension for members of the TA as a “civil service pension”. His work in the London Regiment was primarily administrative and he worked alongside civil servants in his unit in the same office. He told me that, on retirement, most civil servants would have the London Allowance element of their pay included in the calculation of their benefits but he, doing the same job in the same environment, was refused that extra benefit because he was “wearing a uniform”.  

19. In his letter dated 4 May 2006 to my Office, Mr Wall wrote:

“Unfortunately there will always remain doubts as to the veracity of the MOD claims, their procrastination and refusal to answer direct questions such as who made the “decision” to disallow the London Pay element to NRPS and why this was never promulgated. The production of the amended regulations at the start of my complaint is another example of their lack of transparency.

As a matter of interest you may wish to know that all police (Metropolitan and City of London) have the London Allowance calculated in their terminal benefits.”  

MINISTRY OF DEFENCE’S SUBMISSIONS

20. The MOD agree that the Non Regulars Scheme is analogous to the PCSPS, but say it has its own set of Rules; Non Regulars serve on different terms and conditions to civil servants, and on different rates of pay.

21. When the London Allowance was introduced in 1997, it was decided that it should be, like London Pay, non-pensionable. The decision as to whether an addition to basic pay is pensionable is for the employing department to make. London Allowance is just that, an allowance, and does not form part of basic pay.  

22. The MOD refute Mr Wall’s assertion that it was the amendment to the TA Regulations in November 2003 which resulted in the exclusion of the London Allowance in the calculation of his benefits after it had been awarded to him. They say that there has never been any intention to change the rules relating to the London Allowance retrospectively. The only reason for the amendment was to remove an inaccurate statement in the Regulations to prevent future misinterpretation. The policy that the London Allowance is excluded from pensionable pay has never changed for the Non Regulars Scheme. 

23. They say that there has never been a specific definition of pensionable emoluments in the TA Regulations and are unable to explain its inclusion. They also state that neither the London Allowance nor its predecessor London Pay have ever been pensionable for the Non Regulars Scheme.  

24. Although there is not, and never has been, any definition of “pensionable emoluments” in the TA Regulations, some guidance is provided by Appendix 1 to the Rules of the PCSPS. Paragraph 1 of the Appendix states that, as a general rule, only permanent emoluments are pensionable, and whether an emolument is pensionable often depends on individual circumstances. However, the Appendix contains a list of the main emoluments which are regarded as pensionable or non-pensionable.  Recruitment and Retention Allowance 1 (RRA1), where the member has made a contribution of 1.5% of salary, is pensionable. Recruitment and Retention Allowance 2 (RRA2), where the member did not make a contribution, is non-pensionable. The MOD assert that Mr Wall’s London Allowance would, by analogy, fall into the second category, RRA2, because the Non Regulars Scheme does not allow for contributions to be deducted from the salary or the allowance. Appendix 1 notes that the Minister may agree to count as pensionable an emolument which is normally non-pensionable.
25. The MOD say that Mr Wall’s benefits were increased by mistake simply because AFPAA had misinterpreted the Non Regulars Scheme rules and he was never entitled to receive a pension based on the inclusion of London Allowance. They add that there is no requirement for the London Allowance to be treated in the same way for all employment groups.

CONCLUSIONS
26. When Mr Wall joined the NRPSPS, he received a copy of the TA Regulations showing that an allowance for pensionable emoluments would be made in the calculation of both his Scheme pension and lump sum benefits. “Pensionable emoluments” is not, however, defined anywhere in his copy of the Regulations. It was not unreasonable for Mr Wall to have presumed that his London Allowance would be considered as a pensionable emolument.  

27. The MOD state that the London Allowance has always been excluded in the calculation of pensionable earnings for NRPSPS but they have failed to make this explicitly clear in the version of the Regulations given to Mr Wall and this has left the definition open to interpretation. Indeed, in December 2002, after Mr Wall had asked for the inclusion of his London Allowance in the calculation of his retirement benefits, AFPAA agreed that his interpretation of the Regulations was correct and recalculated his benefits. It was only after AFPAA had carried out a review, in November 2003, to ensure that London Allowance was not being treated as pensionable, that they discovered their error and amended the TA Regulations accordingly to specifically exclude London Allowance from pensionable earnings. 

28. The MOD says that the Non Regulars Scheme is analogous to the PCSPS and some of the provisions of the two schemes are similar. 

29. The MOD has referred to the terms RRA 1 (Pensionable) and RRA 2 (Non Pensionable) appearing in the PCSPS rules. They say that Mr Wall’s London Allowance should be treated as RRA 2. There is no documentary evidence to support their definitions or statement, however. 

30. Mr Wall’s belief that the TA Regulations were only amended in November 2003 to categorically disallow the London Allowance element of salary in the calculation of NRPSPS benefits, rather than avoid possible misinterpretation, does not seem to me to be totally unjustified.

31. Having said that, as Mr Wall readily admits, his copy of the TA Regulations also does not specifically state that London Allowance should be included in the calculation of pensionable pay and the reasons given by the MOD, as to why this allowance has always been excluded, do seem credible. Accepting that the Non Regulars Scheme is analogous to the PCSPS, it is reasonable to presume that the definition of pensionable emoluments shown in the rules for the latter scheme may be helpful in considering the former. As can be seen from the Appendix, the Minister has considerable discretion in deciding what emoluments should be regarded as pensionable.

32. Although I fully sympathise with Mr Wall’s position, and can understand the basis of his concerns, it does appear from the TA Regulations, which in my view have not been particularly well drafted, more likely than not that the intention has been to exclude London Allowance from the calculation of pensionable pay, and the rule has not been retrospectively amended. I understand that there have only been two other instances where London allowance has been included in the calculation of pensionable pay which certainly seems to support the conclusion the intention was always to include it.  

33. I therefore believe that AFPAA, having initially calculated Mr Wall’s retirement benefits correctly, made a mistake of recalculating them after he had queried the accuracy of their original figures and were misled themselves by the poorly drafted regulations. 

34. Although the error made by the AFPAA may be considered to constitute maladministration, the provision of the incorrect figures does not confer on Mr Wall any rights to the benefits erroneously quoted. There is no requirement for the AFPAA to pay Mr Wall higher than the correct entitlement. The fact that the higher benefits have been reduced back to the original level is, of course, disappointing but is not an actual loss of entitlement to Mr Wall. 
35. In order to determine whether he has suffered any financial loss for which he should be compensated, Mr Wall would have to show that he had placed reliance, in the sense of making financial decisions, on the mistaken belief that he was entitled to the higher level of benefits. Given the small sums involved in Mr Wall’s case, it does not seem likely to me that he would have suffered any such loss as a consequence of the error made. 

36. It is clear that Mr Wall has been provided with a somewhat poor administrative service by the AFPAA but the maladministration identified has not caused him any injustice. Although the AFPAA have the right to seek the repayment of the overpaid benefits from Mr Wall, they have recognised the distress and inconvenience caused to him by their error and agreed to write off the overpaid amount as a gesture of goodwill. It is therefore my view that this is a reasonable response to Mr Wall’s complaint and that there remains no injustice to redress.

37. I do not therefore uphold Mr Wall’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

15 May 2006

APPENDIX 

RELEVANT DEFINITIONS FROM THE RULES OF THE PRINCIPAL CIVIL SERVICE PENSION SCHEME (PCSPS)

“the Minister” means the Minister for the Civil Service 

(1) In these rules

 “pensionable earnings” in relation to a person who is a member means

(a) permanent pensionable earnings 

and

(b) fluctuating pensionable earnings

from the employment in which the person is a member. This is subject to paragraphs (4) and (6).

(2) For this purpose “permanent pensionable earnings” means

(a) basic pay

(b) if or to the extent that the Minister has determined that they are to be treated as permanent pensionable earnings for the purposes of these rules, allowances granted on a permanent basis to persons in particular posts or kinds of employment, and

(c) anything included by virtue of paragraph (4).

(3) For this purpose “fluctuating pensionable earnings” means 

(a) if or to the extent that the Minister has agreed that they are to be treated as fluctuating pensionable earnings for the purposes of these rules   

(i) bonuses, and

(ii) allowances not granted on a permanent basis, and

(b) anything included by virtue of paragraph (4).

(4) Anything which would not be regarded as pensionable earnings under paragraph (2) (a) or (b) or 3 (a) is to be so regarded if

(a) it is expressly provided to the member on the basis that it is pensionable and was so provided before 1st October 2002, and

(b) the Minister has agreed that it should be so regarded, 

and anything which is to be so regarded because of this paragraph is also to be regarded as permanent pensionable earnings unless it is expressly provided on the basis that it is fluctuating pensionable earnings or the Minister has required that it be so regarded.

(5) Where anything which is not money falls within paragraph (2), (3) or (4), the amount to be taken as earnings for the purposes of these rules

(a) if the basis of provision provides for the determination of that amount, is to be determined in accordance with that basis, and

(b) otherwise is to be such amount as the Minister may determine to be its value.

(6) Anything which is normally regarded as pensionable earnings is not to be so regarded if

(a) it is expressly provided on a non-pensionable basis, and

(b) the Minister has agreed that it should not be so regarded. 

Appendix 1: Pensionable Emoluments

(Rule 1.9)

1. As a general rule only permanent emoluments are pensionable. It is not possible to draw up an exhaustive list of pensionable emoluments, since whether or not an emolument is pensionable often depends on individual circumstances. The following paragraphs list the main emoluments which are regarded as pensionable or non-pensionable.

2. The following emoluments are pensionable:

(viii) Recruitment and retention allowance 1

(ix) Non-consolidated pay schemes designated in whole or in part as pensionable by the Minister

3.   The following emoluments are not pensionable:

(iii) Fluctuating emoluments including overtime pay and bonus payments other than those 

designated as pensionable pursuant to paragraph 2 (ix) above………. 

(iv) Recruitment and retention allowance 2.

4.   Where there are special circumstances the Minister may agree to count as 

       pensionable an emolument which is normally non-pensionable.
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