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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D G Salter (deceased)

	Scheme
	:
	Molyneux Press Limited Individual Pension Plan Policy No : P2011782 (the Plan) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent 
	:
	Equitable Life Assurance Society (Equitable Life)


MATTERS FOR DETERMINATION 

1. Mr Salter complained that Equitable Life should not have applied a penalty of approximately £50,000 in August 2002 to the transfer value available to him from his Plan, because he alleged that they were chiefly responsible for the delays to the transfer process which resulted in the deadline for the application of their preferential pre-1 July 2002 transfer terms to be missed. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Salter’s Plan, which has a Normal Retirement Date of 2 May 2003, was established on 30 April 1982 and is a money purchase occupational pension scheme administered by Equitable Life. His Plan contributions have been invested in Equitable Life’s With Profits Fund.  

4. In September 2001, Mr Salter notified Equitable Life that he was considering retiring early and setting up a Plan annuity, without first obtaining financial advice. They responded in their letter of 27 September 2001 that, if he wished to take advantage of the Guaranteed Annuity Rates (GAR) implicit in his Plan, he should complete and return their enclosed Plan booklet. On receipt, they would then send him benefit illustrations so that he could make an informed decision.

5. Mr Salter decided to seek the assistance of his independent financial adviser, D G Pryde (IFA), with the annuity purchase. In a letter dated 19 October 2001, his IFA requested from Equitable Life details of his annuity benefits calculated using the GAR (if still applicable) and also his open market fund value.

6. At the time of the request, Equitable Life was experiencing difficulties stemming from the belief by previous Boards of the Society that they could pay a smaller final bonus to those GAR policyholders who chose to take GAR benefits, than to those who did not. In July 2000, however, the House of Lords had ruled that this differential final bonus practice was unlawful.

7. In response to this ruling, Equitable Life had drawn up the Compromise Scheme (Scheme), which involved applying uplifts to both GAR and non-GAR policies. The Scheme was put to the members, the majority of whom agreed to the proposal in a ballot. The Scheme was then approved by the High Court on 8 February 2002 and policies were uplifted accordingly.  Following the approval of the Scheme, members could, however, only claim for mis-selling of their policies if they had terminated them before the Compromise Scheme. They could no longer make a claim for mis-selling relating to the GAR issue on any policies still held after ratification of the Compromise Scheme.
8. On 1 November 2001, Equitable Life notified Mr Salter that they had received a significant increase in the number of requests for information following recent changes to their bonus rates. They informed him that there would be a delay before they could respond to his IFA and apologised for any inconvenience caused by the substandard level of service offered at the time. 
9. Equitable Life responded to Mr Salter’s IFA on 29 December 2001, using a standard letter providing information to questions most often asked. The following comment was written on it by the IFA:

“Equitable have confirmed that the 161/2% compromise will normally be applied within 2 months of 8/2/02. If we write confirming that client wishes to take immediately, they can produce illustrations to hopefully, speed up the process. Also, if benefits are transferred to another company to provide immediate benefits, the 10% adjustment will not apply.”

10. A letter dated 8 February 2002 from the Chairman and Chief Executive of Equitable Life was issued to policyholders including Mr Salter, explaining the results of the court case.   It said:

“You may have read of the High Court’s approval of our enormously important compromise scheme following overwhelming support from your fellow policyholders…  As the scheme has been registered at Companies House before the 1 March 2002 deadline, unless objectors make a successful appeal, the £250 million Halifax money can be applied to your policy value uplifts as outlined in the scheme documents….

“In recent days we have read speculation that some IFAs will tell policyholders to ‘take their uplifts, surrender and run’ to another provider.  … Those leaving the fund early pay the financial adjuster (set at 10% at the time of writing).  …”  

11. On 26 February 2002, Mr Salter telephoned Equitable Life and the position in relation to the Compromise Scheme was explained to him.

12. On 11 March 2002, the IFA wrote to Equitable Life that Mr Salter wished to purchase an annuity on the open market with his Plan funds as soon as the compromise payment was made and it was their understanding that the 10% penalty would not be applied in such circumstances.  

13. In their letter dated 20 March 2002, Equitable Life informed the IFA that, in order for Mr Salter’s annuity purchase to proceed without delay, they would require full completion of their enclosed booklet so that they could check that the benefits payable to him were within Inland Revenue limits. Their letter also clearly stated: 

“If you have chosen to employ the services of an independent actuary to assist with your transaction, or if appropriate calculations have been undertaken by another Life Office, then we may be able to proceed with your request without carrying out further tests of our own. We would require a disclaimer from the party carrying out the calculations and tests that they were accepting responsibility for ensuring that all Inland Revenue regulations governing transfers had been satisfied.  

If a transfer to another provider is required we will also require the receiving scheme to confirm in writing that they are happy to accept the transfer value, and indicate whether the transfer is for a deferred benefit or if it is being paid into an income drawdown arrangement or used to provide an immediate annuity.”

14. In April 2002, Equitable Life announced that a 4% market value adjuster would be applied to transfers out of the scheme. 

15. On 24 April 2002, the IFA returned the completed booklet (signed and dated both by Mr Salter and his employer on 26 March 2002) to Equitable Life. This booklet included details of his earnings up to the tax year ending 5 April 2001 (although the earnings for the year to April 2002 have been included on the copy I have seen, when and by whom is unclear), controlling director status and aggregate benefits with his employer, an executive pension plan (EPP) administered by Norwich Union. In their covering letter, the IFA mentioned that, in recent telephone conversations with Equitable Life, it had been confirmed that payment of the 16.5% compromise was imminent and the 10% adjustment would not be applied if the benefits were transferred to another company to provide immediate benefits. 

16. On 24 April 2002, the IFA also completed and returned a form to Norwich Union setting out the requisite items before they could pay the benefits available to Mr Salter from his EPP. Four options were available to him including a transfer of all his EPP benefits direct to another pension provider or through the financial advisor arranging the transaction. For this option, Norwich Union required either a copy of the quotation being accepted, so that they could ensure Inland Revenue limits were not exceeded, or the completion of section C of the form by the IFA which stated:

“Section C To be completed by your financial advisor if they are taking responsibility for checking your benefits against Inland Revenue limits   

If Norwich Union is not checking Inland Revenue limits or if Norwich Union is not going to be the pension provider we require confirmation that the pension being provided will not exceed Inland Revenue limits. Please sign this section to confirm that you have done all the necessary checks. Should this case be included in an Inland Revenue audit we will refer them to you for any justification of the benefits paid.

We confirm that the benefits are being paid in accordance with the governing Rules and Inland Revenue regulations.” 

The IFA elected to complete Section C because Equitable Life had already been chosen to perform the requisite Inland Revenue maximum funding check which took into account Mr Salter’s Norwich Union funds.   

17. The IFA telephoned Equitable Life on 2 May 2002. No separate note of the conversation was made by the IFA, but the following figures were written by the IFA on the file copy of the 24 April letter:

“Enhancement £37,680.78.

TV £370,729.07 after 4% adjustment on 15/4/02, £386,176”

(Note: 386,176 x 0.96 = £370,729)

According to Equitable Life’s records, the IFA had “called about transfer of policy & to check maturity.”   
18. On 2 May 2002, the IFA provided Equitable Life with Mr Salter’s salary details for the tax year ended 5 April 2002. In their letter, the IFA also expressed surprise that a 4% adjustment had been made to Mr Salter’s fund from 15 April 2002. They also said that it was unreasonable for Equitable Life to expect the return of their documentation by 15 April 2002 when neither they nor Mr Salter had been notified of this deadline. 

19. On 3 May 2002, the IFA contacted Equitable Life seeking a breakdown of the fund value.  Equitable Life’s internal file note records the conversation as follows:

“IFA has faxed thru wanting all figures checked on fund value.  He states that fund has hardly changed since March 2001 although client has invested further monies in policy. Could he please have a breakdown of how fund value has been accomplished.  He is also stating that it was thru our inefficiency that clients xsfer [sic] has been delayed so long.  Could you please answer these points please send to [AE] at DG Pride.  Thank you.”  

20. Equitable Life’s record of contacts in relation to Mr Salter’s policy shows, also on 3 May 2002, ‘P2011782 third party letter requiring information’, but no letter of 3 May has been provided to me. P2011782 is the policy number of Mr Salter’s EPP administered by Norwich Union.
21. On 15 May 2002, the IFA chased Equitable Life for the information previously    requested. 

22. On 27 May 2002, Equitable Life sent the IFA a brief letter which did not address the issue raised in the letter of 2 May 2002 but enclosed a form requesting the outstanding items required for Mr Salter’s annuity purchase to proceed. Equitable Life say that the reason why it took them over a month to respond to Mr Salter’s IFA’s letter of 24 April 2002 was due to a heavy work volume. 

23. There were three main headings on the form:

· Information required to carry out the relevant Inland Revenue tests,

· Information relating to the receiving scheme, and

· Documentation required and authority to proceed. 

24. Under the first of those headings was the following item:
‘Up to date values of other pension schemes.  Transfer value

Up to date values (i.e. dated within 2 months) are required for the following policies.

Please provide confirmation from the administrators of the current values.’

‘Executive Pension Plan for Molyneux Press Ltd P2011782’ has then been typed in.   

25. A solitary “x” was marked against this question concerning the provision of the current transfer value of his Molyneux Press Ltd executive pension plan. 

26. The form included a reminder that if Mr Salter had chosen to employ the services of an independent actuary or if another Life Office had performed the appropriate calculations, then Equitable Life might be able to proceed with his transfer request without carrying any further tests of their own, but only on receipt of a disclaimer that the party carrying out the tests accepted responsibility for ensuring that all Inland Revenue regulations governing transfers had been satisfied.  

27. On the second page of the form, under the heading, ‘Information relating to the receiving scheme’, was an item, ‘Confirmation from the receiving scheme that they will accept the transfer’.  That item was not marked with an ‘x’.  Although Equitable Life had not yet received confirmation from the receiving scheme that they would accept the transfer, they did not, however, bring this to the IFA’s attention on the form.   

28. Equitable Life have recently confirmed to me, by letter dated 3 August 2006, that the ‘x’ marked on the Society’s request for outstanding items would have indicated their outstanding requirements. Therefore, they say, the unmarked sections were not a requirement.   

29. The IFA completed the form with the transfer value available from Mr Salter’s EPP of £68,557.16.  Details of the new pension provider and policy, a Scottish Life phased retirement/income drawdown policy, were also given on the form, despite not having been specifically requested by Equitable Life. 

30. Equitable Life’s record of contacts shows that the IFA telephoned them on 11 and 19 June, though details of these calls are unavailable.
31. Mr Salter’s IFA has informed me that he also has no details of these calls but asserts that they would almost certainly have been related to Equitable Life’s letter of 27 May 2002 and “outstanding items” form.  

32. In their letter dated 13 June 2002, to the IFA, Norwich Union wrote:

“I refer to your letter dated 27 May 2002.

A cheque for the transfer value of £68,557.16 is being issued directly from our accounts department…. This represents the transfer value as determined by Norwich Union as at date of payment. This is a full surrender and there are no other benefits remaining ……

I attach an actuary’s certificate confirming that the transfer can proceed.

The maximum tax free cash at the transfer date for all benefits from this employment is £84,414.70. (i.e. total benefits of £439,275 including the benefits totalling £370,729 from Equitable Life.*     
This is based on the following:

Date of Joining Service:  1.5.1975

Date of Leaving Service: 31.3.2002

20% Director:  Yes

Final Salary Used (RPI’ed): £43,389  

* £439,275 represents the total fund value available from both Mr Salter’s pension arrangements with Equitable Life and Norwich Union.”  
33. The Norwich Union actuarial certificate for Mr Salter’s EPP stated that:

“I certify that the proposed transfer payment of £68,557 payable in respect of accrued benefits in the plan did not exceed the maximum amount permitted by legislation (Regulation 8 (3) of The Personal Pension Schemes (Transfer Payments) Regulations 2001”.  
34. The IFA wrote to Equitable Life on 19 June 2002 as follows, enclosing a copy of Norwich Union’s letter of 13 June: 
“I refer to your letter dated 27 May and our subsequent telephone conversations and now return the completed documentation.  In view of the fact that Norwich Union have carried out a maximum funding check which takes into account Equitable Life funds, there will be no requirement for you to carry out a similar check.  A copy of a letter from Norwich Union’s actuary is attached for your reference.

“It would appear that you now have all the necessary paperwork and documentation to enable you to deal with the transfer to Scottish Life.  I do, however, require an urgent response to my letter dated 2 May.” 

35. Equitable Life’s record of contacts shows, for 21 June 2002, an item, ‘P2011782 Transfer Payment Out’.  No further details of that are available, but a file note of 28 June records the following internal conversation:

“Spoke to JAH.  We have no authority from Scot Life to accept trans. Value of concur scheme with NU used to run tests assuming 20% dir. test failed.  Advised by JAH sent GN11 failed.  Letter to IFA also req conf from Scot Life + dir status.”    

36. Equitable Life say that, on receipt of the IFA’s letter of 19 June 2002, they acted on its contents on 28 June, with a letter dated 2 July being issued on 4 July 2002.   
37. In their letter of 2 July 2002 to the IFA, Equitable Life wrote:

“Thank you for your recent request to transfer this Plan….

“As this plan is an occupational pension scheme it is subject to certain tests, which must be performed before the plan can be transferred. The following test(s) has been performed and unfortunately the test(s) has failed.  An explanation is provided on the attached form detailing when the test(s) is required and the options that are available to you following the failure of the test(s):

“If you have chosen to employ the services of an independent actuary to assist with your transaction, or if another Life Office has undertaken appropriate calculations, then we may be able to proceed with your request without carrying out further tests of our own.  We would require a disclaimer from the party carrying out the calculations and tests that they were accepting responsibility for ensuring that all Inland Revenue regulations governing transfers had been satisfied.”  
The attached form showed that the GN11 (Prescribed Test) had failed and Equitable Life were therefore unable to proceed with the transfer.  

38. The same day, the IFA called Equitable Life; their file note records that the IFA was chasing the letter sent out on 28 June; he was not happy, they knew that the client was a 20% director as this was on the leaving service booklet.  All they should need was the Scottish Life letter; he would get that faxed in that day and thereafter they should get the monies out as soon as possible. Mr Salter’s IFA, however, has informed me that he cannot find any reference to a letter from Equitable Life dated 28 June 2002 in his records.  
39. In a letter dated 3 July 2002, the IFA reiterated to Equitable Life that Norwich Union had already carried out a maximum funding test and asked them to complete the transfer without delay. They also enclosed a letter of 2 July 2002 confirming Scottish Life would accept his transfer value. They also wrote:

“Even if you are unable to let me have a response to my letter of 2 May in connection with the 4% MVA, I would urge you to deal with the transfer of funds most recently quoted of £370,729.07 without delay. Any subsequent agreement to enhance the funds can be dealt with at that time.”

40. On 8 July 2002, Mr Salter complained to Equitable Life about the delay in processing his transfer request.

41. On 20 July 2002, Equitable Life re-ran Mr Salter’s maximum benefits test using his salary for the year ended 5 April 2002 (as detailed in his IFA’s letter of 2 May 2002) because the previous test had been carried out using his 2001 salary, but it still failed. 
42. In their letter dated 23 July 2002, Norwich Union wrote to the IFA as follows:
“I refer to your telephone request on 22 July 2002.

“I can confirm that the Appendix XI test which we carried out prior to the above member’s transfer of benefits did include benefits totalling £370,729 from Equitable Life.

“The maximum transferable fund at the date of calculation (11 June 2002), was £449,029.  The benefits from the above scheme totalled £68,557.16. Therefore, taking into account the benefits from Equitable Life, the transfer did not exceed the maximum amount permitted by legislation …

“Please refer to my previous letter to you dated 12 June (sic) which confirms this.  A signed Actuary’s letter was also attached to this previous correspondence which reinforces this.”  

43. On 25 July 2002, Equitable Life, having received a copy of Norwich Union’s letter by fax from the IFA, notified the IFA by telephone that it did not confirm that Norwich Union had accepted responsibility for the maximum limits figures.

44. On 26 July 2002, Mr Salter’s employer informed Equitable Life that the maximum funding test calculations produced by Norwich Union’s Actuary were acceptable and requested that they proceed with the transfer to Scottish Life.

45. On 5 August 2002, Equitable Life acknowledged a letter of 2 July (the correct date presumably should be 3 July), apologised for the delay in replying, and issued a cheque for £355,833.35 plus interest to Scottish Life for the current transfer value available from Mr Salter’s Plan.  This amount was split £304,867.66 and £50,965.69 for pre and post April 1997 non-protected rights respectively. 

46. On 22 August 2002, Equitable Life responded to Mr Salter’s complaint of 8 July, apologising for the delay. They set out a full chronology of events and concluded by   rejecting his complaint.   

47. The IFA reiterated Mr Salter’s complaint in a letter of 30 October. In their response dated 13 November 2002, Equitable Life informed the IFA that, on the 1 July 2002, an announcement had been made which essentially reflected further reductions in the investment markets and was designed to improve fairness, the long term strength and flexibility of the With Profits Fund. They stated that:

“For the Society to apply pre 1 July 2002 terms to any transfer value the following conditions must be met:

(i) Before 1 July 2002, the Society had to have received irreversible and unconditional instructions to pay benefits under the policy, and

(ii) all the necessary documentation it required to enable it to pay the benefits”

48. They said that, in Mr Salter’s case, they did not have all of the necessary documents for annuity purchase until receipt of the letter dated 26 July 2002 from Mr Salter’s employer confirming that they would accept the maximum funding check calculations produced by Norwich Union’s Actuary. Procedures at that time prevented them from   effecting the transfer without this confirmation, as the prescribed limits test run by them had failed. They stated that the fact that Mr Salter had the intention to transfer the funds prior to the 1 July 2002 had no bearing on their decision because a cut off point had to be agreed and regrettably he missed the deadline determined by the Society. 

49. Mr Salter was not happy with their response and complained to this Office. 

50. Mr Salter passed away on 5 December 2005 but his widow, Mrs J R Salter, has requested her IFA, HSBC, to continue pursuing her late husband’s complaint against Equitable Life. 

MR SALTER’S SUBMISSIONS
51. In view of the delays caused by Equitable Life and the loyalty he had shown to the company, the 4% MVA penalty applied in April 2002 appeared grossly unfair to him. 

52. Equitable Life should have put in place a deadline for new transfer applications and not penalise those already being processed at the time.

53. He did his best to complete and return documents in a timely manner even whilst being diagnosed with, and undergoing treatment for, cancer. He felt that Equitable Life had control of all the relevant timescales and it was in their interests to delay the transfer.

SUBMISSIONS BY MR SALTER’S IFA

54. The transfer process had been delayed whilst announcements were awaited from Equitable Life concerning guaranteed annuity rates and compromise payments. 

55. The delay to the completion of Equitable Life’s booklet could be attributed to awaiting confirmation of Mr Salter’s income for the tax year ended 5 April 2002 and that he was not immediately available to sign the booklet, having been admitted to hospital for an illness. 

56. Their analysis of Mr Salter’s transfer value could not be performed until the compromise payment had been paid.

57. New documentation was still being requested by Equitable Life even on 2 July 2002.
SUBMISSIONS BY MRS SALTER’S IFA

58. The delays incurred by Mr Salter and his IFA whilst awaiting for the announcements from Equitable Life regarding GARs and compromise payments could have been avoided and were the main cause of the delay to the transfer.
59. If any of the many delays in responses to Mr Salter’s IFA by Equitable Life had been shorter, this would have allowed his IFA to complete the documentation prior to the deadline set of 1 July 2002.  
SUBMISSIONS BY EQUITABLE LIFE

60. The delay in the transfer process was due to Mr Salter and his IFA awaiting the implementation of the Compromise Scheme. Equitable Life do not consider that this can be used as a reason to justify delay after 8 February 2002.

61. If a transfer request had been made at any time after 8 February 2002, but before their systems had been updated, Equitable Life would have made a manual calculation to ensure an uplift was added to the Plan prior to transfer. 

62. They refute Mr Salter’s allegation that they have deliberately delayed his calculation and assert that a considerable amount of communication with his IFA was necessary in order to ensure that their transfer requirements were met.

63. Mr Salter’s funds could not be transferred on pre 1 July 2002 terms because they did not receive all the requisite documentation until 30 July 2002. Correspondence from Norwich Union attached to the IFA’s letter of 19 June 2002 merely confirmed that the transfer value payable in respect of the accrued benefits in the executive pension plan did not exceed the maximum amount permitted. It did not state that Norwich Union accepted full responsibility for the maximum limits figures. As a result, it was necessary for Equitable Life to perform the same maximum benefits test, which failed, however.

64. Equitable Life say that Norwich Union still had not confirmed that they would be responsible for the maximum limits figures test in the subsequent letter sent to them by Mr Salter’s IFA on 3 July 2002. Consequently, on receipt of revised salary information, they ran a further maximum benefits test, which also failed.

65. The basis for a transfer value calculation can only be determined at the point that they are in receipt of all the documentation requested.

66. Equitable Life say that the transfer was processed after receiving confirmation from, Mr Salter’s employer, Molyneux Press Ltd that they would accept the maximum funding check calculations produced by Norwich Union’s Actuary on 30 July 2002.  Equitable Life say that they effected the transfer based on receipt from Norwich Union of the result of their prescribed limits test, and Molyneux Press’s acceptance of the same, received on 30 July 2002.  Even if the IFA had been notified that Equitable Life did not hold the confirmation form Norwich Union of their willingness to accept the transfer, and even if this had been provided before 30 July, they would still not have been in a position to complete the transfer until they (that is, Equitable Life) were in receipt of the figures provided on 30 July 2002.   
67. The transfer was therefore subject to a maturity adjustment of 10% in line with the terms in place at that time.   

68. Equitable Life say that it is regrettable that they did not wait for Norwich Union to confirm that they were willing to accept responsibility for the Inland Revenue checks prior to processing the transfer. They assert that if they had waited, the transfer would have been delayed further.

69. Once they are in receipt of all of their requirements, they consider 14 days a reasonable period within which to complete the transfer. 

70. They reserve the right to change the terms for calculating surrender or maturity values at any time and no advance warning could have been given to the change made on 1 July 2002.
71. They confirm that, if Mr Salter’s transfer had proceeded on 30 June 2002, the transfer value would have been £371,468.38 (i.e. £15,635 higher than the actual amount transferred) and the 10% maturity adjustment has not been deducted from this amount.  
CONCLUSIONS
72. Mrs Salter’s IFA says that the delays experienced whilst awaiting the announcements from Equitable Life regarding GARs and compromise payments could have been avoided and were the main cause of the delay to the transfer. I do not share this view, however. In order for Equitable Life to proceed with the implementation of the Compromise Scheme and apply the policy value uplifts, they had to formally obtain both member, and then subsequently High Court, approval resulting in delays that were unavoidable. If Mr Salter and his IFA did not agree to the Compromise Scheme, they had an opportunity to seek compensation for the mis-selling of the policy. Instead they decided to wait for the implementation of the Compromise Scheme before proceeding with the transfer which, in my opinion, indicates that they supported the Scheme and were content to await its ratification in the Courts. I do not therefore consider that there were delays on the part of Equitable Life at this stage in the process amounting to maladministration.   
73. Equitable Life had specified clearly their requirements for Mr Salter’s annuity to be purchased on the open market in their letter of 20 March 2002 to the IFA. They required their booklet to be completed in full, in order that they could check that the benefits were within Inland Revenue limits; in particular they required that:
a)
the receiving scheme had to confirm in writing that they were happy to accept Mr Salter’s transfer value and
b)
the party (if this was not Equitable Life) carrying out the funding tests had to accept responsibility for ensuring that all Inland Revenue regulations governing transfers had been satisfied.

74. Notwithstanding this, in my view, Equitable Life had an ongoing responsibility to make clear to Mr Salter and his IFA, in subsequent written and verbal communications, what information remained outstanding as matters progressed.
75. The IFA had returned the booklet (signed by both Mr Salter and his employer), and provided Mr Salter’s salary details for the tax year ended 5 April 2002 to Equitable Life on 24 April 2002 and 2 May 2002 respectively. At that point in time, the only requirements which remained to be satisfied were those specified in points (a) and (b) of paragraph 73 above.
76. The form which Equitable Life sent to the IFA on 27 May 2002, purporting to set out what was still needed did not, however, specify that they required confirmation from the receiving scheme that they would accept the transfer. The only item marked as outstanding was the current transfer value of Mr Salter’s Molyneux Press Ltd executive pension plan.
77. In my opinion, this failure to set out clearly what was still required amounts to maladministration, and may well have led to the mistaken belief that all the outstanding items necessary for the transfer of Mr Salter’s funds to Scottish Life were provided to Equitable Life with the letter of 19 June 2002.

78. There were also telephone conversations (details unknown but undisputed) around mid June 2002 between the IFA and Equitable Life. The IFA asserts, and I see no reason not to accept that these calls would have most likely been about the letter dated 27 May 2002 and the “missing items” form.  Equitable Life had ample opportunity to make reasonably clear what was still required during these conversations.  Had they done so, I can see no reason why the information, which was not particularly complex, could not have been provided straightaway. I conclude therefore that they did not. This failure also amounts to maladministration.
79. Equitable Life have told me that the transfer could only be effected on receipt of figures which, they say, were eventually provided to them by Norwich Union on 30 July 2002.  But Norwich Union, while not confirming explicitly in writing that they would be responsible for the maximum funding check calculations, had provided in their letter of 13 June 2002 (a copy of which was forwarded to Equitable Life on 19 June) the same figures that Equitable Life received from Norwich Union on 30 July (i.e. transfer amounts from the Norwich Union and Equitable Life plans as at 11 June 2002 of £68,557.16 and £370,729 respectively).
80. Although Norwich Union have not explicitly stated in their earlier letter of 13 June 2002, that the total amount available to transfer from Mr Salter’s two plans of £439,286 (note: this figure is £11 higher than the figure of £439,275 shown in Norwich Union’s correspondence) is less than the maximum transferable fund  figure of £449,029 as at 11 June 2002, calculated using a valuation method and assumptions prescribed by the Inland Revenue, in my opinion, this could easily have been deduced by Equitable Life from the fact that Norwich Union were able to transfer the whole of Mr Salter’s EPP fund without any restriction.
81. In any case, I note that Equitable Life have not highlighted the fact that, if the total transfer value available from Mr Salter’s plans had been greater than the maximum transferable amount, it would have to be restricted to the maximum in order for the transfers to proceed. From this, it seems reasonable for me to infer that Equitable Life did not regard this issue to be significant in the delay to Mr Salter’s transfer. 
82. It seems to me that there was a lack of clarity within Equitable Life itself – and certainly in the information being passed to the IFA – about what information remained to be provided to allow the transfer to go ahead. It was however clear that the IFA was doing everything in his power to ensure that the Society had what it needed to complete the transfer, whilst at the same time voicing concern about the time being taken. A more thorough and proactive review of the situation by Equitable Life would have established what that was before 1 July 2002, though I accept that staff members within Equitable Life would not themselves have known that a penalty was to be imposed in advance of that date. 
83. Equitable Life have not clearly explained the significance of the letter from Mr Salter’s employer, which they certainly never requested, but which ultimately has been regarded as sufficient to meet the condition that Norwich Union would accept responsibility for the Inland Revenue checks.  If Equitable Life were prepared to proceed on receipt of this letter, albeit they might now say mistakenly, either they could have requested it much sooner, or it must surely raise further issues as to whether they were ever sure what their absolute requirements were, and whether they were properly communicated.
84. It therefore seems that Equitable Life have been wholly inconsistent about what they had or needed for the transfer to proceed. 

85. I have identified Equitable Life’s failings above which, in my view, amount to maladministration and which clearly contributed significantly to delays in the transfer process. But for those delays, I think it most likely, on the balance of probabilities, that the transfer would have been effected before 1 July 2002, and so Mr Salter would have avoided the penalty subsequently imposed. 
86. I have therefore made a direction, below, aimed at remedying that injustice suffered as a result of the maladministration identified. 

DIRECTIONS
87. Within 28 days of this determination, Equitable Life shall make available a further transfer value into Mr Salter’s Scottish Life phased retirement/income drawdown policy of the sum of £15,635 with simple interest, calculated using the base rate for the time being quoted by the reference banks, from 30 June 2002 to the date of actual payment.

CHARLIE GORDON

Deputy Pensions Ombudsman

28 February 2007
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