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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Miss J Irvine

Scheme
:
The Civil Service Injury Benefits Scheme (Northern Ireland) (CSIBS (NI))

Manager
:
Civil Service Pensions (CSP)

MATTERS FOR DETERMINATION

1. Miss Irvine has complained that her application for an injury benefit under the PCSPS (NI) was not properly considered.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

CSIBS (NI) Rules

3. Rule 1.3 sets out the ‘Qualifying Conditions’ for an injury benefit as follows,

“Except as provided under rule 1.11 [Temporary Service Outside the United Kingdom], benefits in accordance with the provisions of this Part may be paid to any person to whom the Part applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii) who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom this scheme applies; or

(iii) who contracts a disease to which he is exposed solely by the nature of his duty; or

(iv) …

(v) …

except that benefits will not be payable if the said injury or disease, or aggravation, is wholly or mainly due to or is seriously aggravated by his own serious or culpable negligence or misconduct.”

Background

4. Miss Irvine worked as a Prison Officer in the Northern Ireland Prison Service. She has applied for an injury benefit in relation to events which took place on 26 July 2003. At the time, Miss Irvine was working at Bann House. Miss Irvine says she was informed that a recently transferred prisoner had made a threat against ‘a female prison officer’. She has explained that she was the only female officer on duty that day and became very concerned. She describes how the prisoner in question came and stood outside an office, where she was alone, and says that she felt this was an attempt to intimidate her. Miss Irvine went on sick leave on 30 July 2003.

5. In February 2004, CSP wrote to the Personnel Section informing them that Miss Irvine did not qualify for a temporary injury award. CSP referred to rule 1.3(i) and said,

“I am assuming that Miss Irvine is one of a number of female staff performing duties in the area concerned and, that while the prisoner issued a threat to harm a female officer, it appears he made no specific threat against Miss Irvine personally.

I wish to emphasise that I am not trying to infer that some form of ‘injury’ did not occur in this case but, unfortunately, it does not meet the qualifying conditions set out in Rule 1.3(i) and Rule 1.3(ii) …”

Miss Irvine was informed of this decision on 9 February 2004. She appealed against this decision through the Scheme’s Internal Dispute Resolution (IDR) procedure on 12 February 2004.

6. On 8 March 2004 a Dr O’Kane (Consultant Psychiatrist and Psychotherapist) prepared a report in connection with Miss Irvine’s application for ill health retirement. In her report, Dr O’Kane related Miss Irvine’s recollections of the incident on 26 July 2003 and described the subsequent effects on her health. She noted that, prior to 26 July 2003, Miss Irvine had never accessed psychiatric help.

7. Dr O’Kane concluded,

“In my opinion Miss Irvine is suffering from Post-Traumatic Stress Disorder. She demonstrates the classical signs of such. Her mental state and life have been greatly effected by the happening on the 26th of July 2003. She is unable to work and socialise as before. Her sleep, appetite, energy, concentration and memory are affected. She suffers intrusive recollections and nightmares and is persistently anxious and irritable. She describes symptoms of panic disorder.

She requires Antidepressant medication and psychological treatment.

Miss Irvine has suffered a number of incidents of intimidation throughout her career in the Prison Service. This most recent event has destabilised any personal sense of security. I do not believe that she is able to work as a prison officer.” 

8. On 22 March 2004, Miss Irvine was retired on health grounds. She applied for a Permanent Injury Award on 23 March 2004. Her application was declined.

9. Miss Irvine appealed against the decision not to award her a permanent injury benefit on 12 April 2004. She said that she would forward a copy of the ‘communication sheet’ sent to the duty governor on the day of the incident.

10. On 26 July 2003, Miss Irvine had completed a ‘Staff Communications Sheet’ in which she had described the incident and said that she felt very vulnerable and unsafe. She said that she had approached a senior officer, who had confirmed that a threat had been made by the prisoner in question. Miss Irvine said that she had spoken to a member of the Board of Visitors regarding the matter. An acknowledgement form, dated 27 July 2003, sent in response to Miss Irvine’s communication sheet stated that the Security Department had no information to suggest that the prisoner in question was planning to harm anyone.

11. On 28 April 2004, Miss Irvine’s Group Manager submitted a statement to in which he said that he had become aware ‘on or about 30th July 2003’ that Miss Irvine had gone on sick leave because she was concerned about one of the prisoners. He said that he had investigated Miss Irvine’s concerns and established that the prisoner had not threatened to harm anyone. He said that he telephoned Miss Irvine at home to tell her the facts and that her belief that there was a threat to her safety was misconceived.

12. On 28 April 2004, at Stage One of the IDR procedure, CSP said,

“When an application for an award of IB is received it is for Civil Service Pensions (CSP) to establish not simply whether an injury has occurred but whether an injury has occurred within the context of one or more of the relevant qualifying conditions of rule 11.3 which in this instance are rule 11.3(i) and (ii).

The medical evidence in this case supports that an injury has indeed occurred and this aspect is not in dispute. The question to be considered is whether this injury is due either to the nature of duties/reasonably incidental activity (rule 11.3(i)) or directly attributable to an attack or similar act due to the applicant’s employment (rule 11.3(ii)).

The application centres on an incident where a prisoner who was purported to have made a threat to attack a female officer, but not specifically yourself, was transferred to your work area and approached the specific area in which you were stationed in what you perceived to be a threatening manner. You contend that your management failed in their duty of care by not removing you from the situation.

I would at this point highlight that it is neither the role nor the responsibility of CSP to investigate or adjudicate on decisions taken by line management or allegations of failure in duty of care …

In order to gather some corroborative evidence to support your assertions CSP approached your Personnel Office to check whether a formal complaint had been lodged at the time and, if so, the outcome of the investigation. The Personnel office confirmed that no formal complaint had been lodged.

Therefore in the absence of such corroborative evidence CSP cannot conclude that the injury was due to anything other than a perception of a potential situation. Consequently, CSP does not consider that it has been established that the injury was due to the nature of duties/reasonably incidental activity. Similarly, CSP does not consider that the injury was suffered as a result of an attack or similar act.”

13. Miss Irvine appealed against the stage one decision. She said that it was accepted that she was working at Bann House Landing 5 on 26 July 2003. Miss Irvine explained that she had been made aware of the threat by colleagues when she came on duty. She said that her understanding was that no specific female officer had been mentioned and that, consequently, all female officers were in danger of attack. Miss Irvine stated her belief that ‘the attack’ was due both to the nature of her duties and directly attributable to her employment. She stated that the landing had been understaffed on the day in question because it was a weekend and that, had she been removed from the landing, the incident would not have occurred. Miss Irvine said that, had she not been warned by a colleague, she did not believe that she would have been made aware of the threat. She suggested that the seriousness of the threat had been perceived by the senior officer because he had suggested that female officers should not be deployed on the relevant landing on the following day.

14. On 20 August 2004 one of the senior officers on duty on 26 July 2003 completed a Staff Communication Sheet. He said that he had been made aware ‘at some stage during Saturday 26 July’ that the prisoner had been moved to Bann House in response to a conversation which had been overheard. The senior officer said that he had since been informed that the conversation had concerned a female officer working at another establishment. He went on to say,

“As I had not been on duty during the week prior to the 26 July and was working on the landings on the 26 July, I was not in full knowledge of the facts when staff on Bann 5 & 6 would have mentioned prisoner … I do seem to recall saying that it may be preferable not to be detailing female staff on the landing in the future, but due to the controlled nature of the unlock that any perceived threat would be greatly reduced. John Blundell (P.O.A. branch committee member) was on duty on Bann 5 & 6 on 26 July and must have been happy with this. Officer Irvine did not insist on moving post on the day.

I now know that Senior Officer Shields had spoken to the Security Department reference prisoner ... on the Thursday prior to him being moved to Bann and had mentioned his concern that there were female officers working in Bann. He was told that prisoner … would be moving to Bann.

I do not recall Officer Irvine reporting the incident to me on the 26 July, the detailing system would suggest that she completed her shift on that day and that she requested leave the next day, which I input onto the system.

Senior Officer Shields may have spoken to Officer Irvine on 26 July and be aware of other matters.”

15. In a statement dated 17 August 2004, the duty governor on the day in question confirmed that the prisoner had been transferred as a result of an overheard conversation in which the suggestion that a female officer should be taken hostage had been raised. The duty governor said that the prisoner in question had not been convicted of sex offences. He confirmed that security staff had advised the senior officer at Bann House as a matter of routine and because there were female staff working there. The duty governor said that the action taken by the security department ‘was proportionate to the incident and the knowledge at hand’.

16. Senior Officer Shields gave a statement dated 24 August 2004 in which he confirmed that the security department had informed him about the transfer of a prisoner, ‘who was believed to be involved in making comments about sexually assaulting a female officer’. Senior Officer Shields said that he had expressed concern because there was a female officer working on the landings where this prisoner was to be located. He said that he had informed Miss Irvine of the facts as he knew them and she had expressed concern but had continued to work the rest of her shift. Senior Officer Shields said that he was aware that Miss Irvine had spoken to a member of the Board of Visitors on 26 July 2003.

17. Miss Irvine submitted comments on these statements via her solicitors. She accepted that the threat was not made to her specifically but said that the threat, as explained to her, had been against a ‘female’ member of staff. Miss Irvine did not agree that the threat would have been reduced by the nature of a controlled unlock. She acknowledged that she had continued to work on the day in question but said that this was because of loyalty and professionalism.

18. At Stage Two of the IDR procedure CSP said,

“When an application for an award of Injury Benefits (IB) is received it is for CSP to establish not simply whether an injury has occurred but whether that injury has been sustained within the context of one or more of the relevant qualifying conditions of rule 1.3. The fact that you have suffered a detriment to your health has never been disputed by CSP but this in itself is not sufficient for the award of IB to be appropriate. CSP must also establish that the injury was solely attributable to the nature of duties or a reasonably incidental activity.

Where corroborative evidence is not forthcoming and/or CSP is presented with differing views of the same situation/incident then CSP does not consider entitlement to Injury Benefit as being established.

You provided your own account of the incident involving a prisoner approaching the office you were in and him sneering at you and your feelings about what the prisoner was trying to do. In an effort to gather some corroborative evidence CSP approached your Department for comment on the situation. Your Department’s reply did not support or corroborate your account of the incident.

Having reviewed this case in its entirety and for the reason given above, CSP does not consider that one or more of the qualifying conditions of rule 1.3 have been shown to be met.”

19. CSP have confirmed that they had not approached the Board of Visitors prior to Miss Irvine’s application to me. They provided a copy of a letter from the Personnel Section dated 29 April 2005. The Personnel Section said that they had contacted the Board of Visitors member who had spoken to Miss Irvine concerning the threat and had been informed that it had been ‘just a casual remark’ made by Miss Irvine, which had then been mentioned to the Governor. Personnel also enclosed a statement from the Governor dated 29 April 2004 in which he said;

“I can confirm that I was the residential Governor in charge of Bann house at the time of this alleged injury, although I do not fully recall the specific incident I have made enquiries and I can confirm the following:-

I am told that the two prisoners who were overheard to make the comments regarding the taking of a female hostage were housed in another part of the prison … I am also informed that these comments were specifically aimed at another female officer and not Miss Irvine.

I am aware that the security department took the following action … the other was transferred to Bann … it was deemed suitable to remove him from the area where the specified female officer … worked …

I have been informed … that Miss Irvine and other staff were briefed on the situation … and that neither Miss Irvine or her colleagues raised the matter again on that day. I am informed that on 26 July 2003, Miss Irvine continued and completed her tour of duty without submitting any incident report for that day.

Senior Office Martin has informed me that any risk to Miss Irvine was greatly reduced due to the fact that she was detailed observation officer with minimum prisoner contact …

… I conclude that the action taken was proportionate to the level of risk and threat perceived at the time.

There is always a risk to prison staff from threat of and assault by prisoners, we constantly have to risk assess the environment in which we work and take appropriate action to reduce such risk as much as possible. In this instance I feel that more than adequate action was taken.”

SUBMISSIONS

From CSP

20. Miss Irvine contends that she suffered an injury because her employer failed in its duty of care towards her.

21. CSP are not in a position to make a judgement on this allegation but did approach Miss Irvine’s employer for comment and to check whether she had ever lodged a formal complaint.

22. There is no requirement for an individual to lodge a formal complaint in order to establish entitlement. CSP made this enquiry merely in an effort to elicit some form of evidence to corroborate Miss Irvine’s allegations.

23. Miss Irvine’s Group Manager had confirmed that no formal complaint had been lodged. Miss Irvine’s employer did not accept that there had been a failure in its duty of care towards her.

24. The evidence indicates that there was no information that the prisoner in question was planning to harm anyone. The mistaken impression had arisen from an overheard conversation between two other prisoners who had been talking about another female officer.

25. The duty governor stated that the action taken by the Security Department was proportionate to the incident and knowledge at hand.

26. Therefore no evidence has been submitted to support Miss Irvine’s allegations of a failure in the duty of care.

27. Miss Irvine has confirmed that no remarks were made to her nor action taken by the prisoner in question. Therefore, in relation to the particular incident, any injury was due to Miss Irvine’s own perception of the potential of the situation.

28. The conditions of rule 1.3(i) have not been met.

29. It is not the policy intention of the injury benefit provisions to provide benefit for an injury caused by an individual’s perception of events where there is no evidence that the perception was well-founded.

30. Dr O’Kane has reviewed the case and provided a further report, dated 4 January 2006, in which she stated,

“I believe that the events of the 26th of July 2005 (sic) were the final precipitant to her medical condition. I believe that previous experiences made her vulnerable but of themselves did cause her condition.”

31. Miss Irvine’s medical condition was not solely caused by the events on 26 July 2003.

Miss Irvine (via her solicitors)

32. CSP had accepted that an injury had occurred at stage one of the IDR procedure.

33. The evidence supports the contention that a threat had been made by the prisoner in question. It is a fundamental issue that the Prison authorities and CSP accept that a threat had been made.

34. She did lodge a complaint by way of the communication sheet addressed to the Governor on the day in question. She believed that this was the proper procedure for submitting a complaint and did not know of any other method

35. On 26 July 2003, it had not been made clear that the threat had been made against a specified female officer and, because she was the only female officer working on the particular landing, she had every reason to believe that the threat could involve her own safety.

36. In view of the information that she had been given that day, she had every reason to feel intimidated and traumatised by the prisoner’s behaviour.

37. She ‘strenuously disputes’ that her injury was the result of her own perception of the potential of the situation.

38. It appears that the information given to her on the day in question was misleading.

Further Enquiries
39. There seemed to me to be an inherent inconsistency in the letter from Dr O’Kane which is quoted in paragraph 30 and evidenced by the use of the word ‘but’.  Further enquiries of Dr Kane have confirmed that the last sentence of that quotation should read:

“I believe that previous experience made her vulnerable but of themselves did not cause her condition.”

CONCLUSIONS

40. In order to be eligible for an injury benefit (temporary or permanent), the member must meet the conditions set out in Rule 1.3. In Miss Irvine’s case, it is 1.3(i) which is relevant. Rule 1.3(i) refers to an injury which is solely attributable to the nature of the member’s duty or an activity reasonably incidental to the duty.

41. Miss Irvine contends that her current condition (Post Traumatic Stress Disorder) arises out of the events of 26 July 2003. The evidence indicates that Miss Irvine was informed (by Senior Officer Shields) that a threat had been made against a female officer by a prisoner who had just been transferred to the landing on which she was working. It emerged later that the threat had been against a particular female officer and not female officers in general. It also appears that the prisoner in question had not, himself, made a threat and this may explain the response from the Security Department to Miss Irvine’s Staff Communication Sheet. It would also explain why her Group Manager was informed that Miss Irvine’s beliefs were misconceived.

42. However, on 26 July 2003 Miss Irvine was under the impression (mistaken though it may have been) that a threat had been made against female prison officers by a prisoner she was working with. This much is clear from her Staff Communication Sheet written on that day and acknowledged the following day by the Security Department. Although Dr O’Kane had not been asked specifically to comment on whether Miss Irvine’s condition was solely attributable to her duties, she concluded that the incident had destabilised her personal sense of security. She offered no other cause for Miss Irvine’s condition.

43. CSP take the view that there is no evidence to support the contention that there was ever any real threat to Miss Irvine on 26 July 2003. Miss Irvine now accepts this to be the case. This issue has become entangled in the question of whether or not the Prison Service failed in its duty of care towards Miss Irvine. That is a separate issue and not, to my mind, relevant in considering whether Miss Irvine meets the requirements of Rule 1.3(i). The assertions by the Governor and duty governor to the effect that the actions taken by the Security Department were appropriate and proportionate are equally irrelevant. CSP consider this issue to be relevant because they believe it shows that Miss Irvine’s injury arises only out of her perception of the events of 26 July 2003. For this reason, they do not consider that Miss Irvine meets the requirements of Rule 1.3(i).

44. I take the view that, if the medical evidence indicates that Miss Irvine’s condition arises out of her perception of the risk to her safety present on 26 July 2003, she would qualify under Rule 1.3(i). The fact that her perception was mistaken and/or based on partial or misleading information is irrelevant. I find therefore that CSP reached their decision that Miss Irvine did not meet the requirements of Rule 1.3 under a misapprehension of law and I uphold her complaint.

45. Because CSP concentrated on establishing whether the threat to Miss Irvine existed, they failed to consider the medical evidence as to the cause of her condition. As I have said, Dr O’Kane was not initially asked specifically to give an opinion as to whether Miss Irvine’s condition arose solely out of the events of 26 July 2003. It is possible to read her report as indicating this to be so. 

46. Dr O’Kane has subsequently provided a report in which she intended to say that Miss Irvine’s previous experiences made her vulnerable but were not, themselves, the cause of her current condition (PTSD). I note that, in her previous report, Dr O’Kane mentions that Miss Irvine had suffered a number of incidents of intimidation throughout her career but goes on to say that it was the most recent event that had destabilised her personal sense of security. She also mentions that Miss Irvine had not previously accessed psychiatric help. Dr O’Kane has not specified on what evidence she has reached a view about Miss Irvine’s pre-existing vulnerability. I take the view that CSP need to obtain a fuller report and review Miss Irvine’s case properly. Miss Irvine must be given the opportunity to respond to this latest report since it raises an issue which has not previously been aired with her.

DIRECTIONS

47. Within 28 days of the date hereof, CSP shall seek further clarification as to the evidence on which their medical adviser has reached a view on Miss Irvine’s pre-existing vulnerability. Miss Irvine must then be given the opportunity to respond to this information before CSP reconsider whether Miss Irvine qualifies for an injury benefit.

DAVID LAVERICK

Pensions Ombudsman

6 March 2006
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