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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Westwood

	Scheme
	:
	Timet UK Limited Pension Plan (the Scheme)

	Respondents
	:
	The Employer and the Trustees


MATTERS FOR DETERMINATION 

1. Mr Westwood complains that:

1.1. He was forced to retire three business days after the scheme rules were amended which resulted in him receiving less favourable pension benefits;  

1.2. There was no qualifying period after the rule change;

1.3. The Company and the Trustees acted immorally and without good faith, taking into account that Mr Westwood was refused voluntary redundancy in January 2002;

1.4. His proposed redundancy would have been known prior to the rule change and that his redundancy was held back in order that he would fall to be treated under the terms of the amended scheme rule;

1.5. He was given an early retirement quotation and not offered any alternative options or given any advice other than to take payment of his pension;

1.6. In a letter dated 23 April 2003 he was told that he was retiring without company consent; he questions whether a pre-rule change pension was available for those like himself who were forced to retire; 

1.7. The award of a reduced pension became discretionary as a result of the amended scheme rule.  It was not applied in his favour but he believes it has been applied favourably to others since;

1.8. He did not receive his pension until 25 May 2003 although he did receive an interim payment on 29 April 2003;

1.9. He did not received formal notice of any scheme rule amendments. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT EXTRACTS FROM THE TRUST DEED AND RULES DATED 17 JULY 1998

From the Trust Deed

7. AMENDMENTS

Subject to section 67 of the Pensions Act, the Principal Employer shall have the power from time to time and at any time with the consent of the trustees by deed to alter or add to all or any of the trusts powers and provisions of the Trust Deed or the Rules.  Any such alteration or addition shall have effect from such time as may be specified in such deed.  The time so specified may be the date of such deed or any reasonable time before or after the date of such deed so as to give the alteration or addition retrospective or future effect (as the case may be).

From the Rules of the Scheme (prior to the amendment made in November 2002) 

7.4
Other Early Retirement

If an Active Member retires from Service with the consent of his Employer before Normal Retirement Date and:

(i)
He has reached age 55 (age 50 in the case of a Member who was contributing to the Previous Fund up to 7th November 1987), and


(ii)
He has completed ten years’ Pensionable Service,

the Member is entitled to the immediate payment of his Normal Pension but reduced by such amount as the Actuary certifies to take account of the early payment.  The Trustees must be satisfied that the reduced pension will have at least the same value as the deferred pension the Member would otherwise be entitled to under sub-Rule 11.1.

7.5 If an Active Member retires from Service at the instance of his Employer before Normal Retirement Date and comes within the provisions of the table which is set out below he is entitled to the immediate payment of his Normal Pension.  

A Member comes within the provisions of the table if he has both attained an age and has completed Pensionable Service corresponding to that age (the Pensionable Service being proportionately reduced in respect of each complete month of age between the ages specified in the table). 

Age

50  51  52  53  54  55
56  57
58  59
60

Pensionable
20  18  16  14  12  10    9    8    7    6    5

Service
MATERIAL FACTS

3. Mr Westwood is a member of the IMI Section of the Scheme.

4. Mr Westwood had applied to become voluntarily redundant when such volunteers had been sought in January 2002. That application did not result in him being made redundant at that time. 

5. On 6 September 2002 the Employer wrote to the Trustees:

“We have been giving careful consideration with our advisers to the benefits available to members on early retirement at the instance of the employer.  We have concluded that these benefits represent an excessively onerous commitment on the scheme and should not continue to form part of members’ entitlements.  We have reached this conclusion against a background of exceptionally difficult trading conditions for Timet (UK) Limited and the unfavourable investment climate in which you as Trustees are now responsible for the stewardship of the fund.

We therefore propose that the rules of the IMI section of the scheme are amended so as to replace active members’ automatic entitlement to an actuarially unreduced early retirement pension (subject to satisfying the age pensionable service criteria contained in the relevant rule).  The new provision we propose will permit payment of the same benefit only if you as trustees decide in your discretion that it should be paid.  Where you do not exercise your discretion in favour of a member, who is otherwise eligible, he or she will be entitled to an early retirement pension to which a full actuarial reduction has been applied.

We would point out that our proposed new rule would leave you as Trustees in a position to take into account the interests of all scheme members in deciding whether to exercise your discretion.  We would emphasise that the proposal does not confer on the company any right to veto the granting of the ‘old’ benefit where you wish to do this.

We have reviewed the provisions of the trust deed and rules with our advisors and believe that an appropriate amendment can be made to rule 7.5 of the IMI section rules.”    

6. Also on 16 September 2002 the Employer issued a bulletin about a further forthcoming redundancy programme.  As part of the programme the Employer offered those over 50 years of age the option of taking a reduced early retirement pension:

“In addition those who are 50 or over have the option of taking an immediate pension that will be reduced in line with the actuary’s calculation for each year the employee is below normal retirement age.”

7. The bulletin also stated:

“In the event that we are not successful in reducing employees to the level required through voluntary redundancy there will be a selective compulsory redundancy programme.”

8. The Employer negotiated an amendment to Rule 7.5 and the paying of unreduced benefits for early retirees.  The rule amendment was executed on 1 November 2002 to read:
“If an Active Member retires from Service at the instance of his Employer before Normal Retirement Date and comes within the provisions of the table which is set out below the Trustees may in their absolute discretion (having regard to the funding of the Plan including the amount of any additional contribution (if any) the Employer has agreed to make) make an immediate payment of his Normal Pension.”

9. On 5 November 2002 Mr Westwood was notified that the Company was commencing a personal consultation process with him because his job was at risk of redundancy, which was part of a departmental reorganisation.  He attended an ‘Individual Redundancy Consultation Meeting at which he was told that although no final decision had been taken his job, as opposed to others in the department was likely to be made redundant.

10. Further consultations were held on 12 November, 15 November, 20 November, 29 November and 19 December.  The process was concluded at a meeting on 14 January 2003 when Mr Westwood’s employment was terminated by reason of redundancy.

11. On 6 November 2002 Capita, the administrator of the Scheme had provided an estimate to the Employer of the early retirement benefits, which might be paid to Mr Westwood.  This provided details of how he could use his main Scheme pension and explained that from his AVC fund he could take either a full pension or alternatively a tax-free cash sum and reduced pension:

“Further to your recent request I now enclose an early retirement estimate in respect of the above named.

Please note that the estimate has been based on the assumption that Mr Westwood would be retiring without company consent.  Consequently, an early retirement reduction factor has been applied to his benefits.  Whilst every effort has been made to ensure accuracy, the figures quoted are for illustration only and do not constitute an entitlement to benefits which are determined in accordance with the Trust Deed and Rules of the Timet UK Limited Pension Plan.

DATE OF RETIREMENT: 30 November 2002

OPTION 1 – PENSION ONLY

In addition to your main Scheme pension which has an attaching 50% spouse’s pension on death, you can exchange your AVC fund, which currently amounts to £13,371.52, for either a single life pension or a pension with an attaching 50% spouse’s pension on death:-

	A
	Using AVCs to provide a single life pension
	

	
	Main Scheme pension
	£4,776.32 per annum

	
	AVC pension
	£   737.87 per annum

	
	
	£5,514.19 per annum

	
	Total spouse’s pension on death
	£2,388.16 per annum

	B
	Using AVCs to provide pension with an attaching 50% spouse’s pension
	

	
	Main Scheme pension
	£4,776.32 per annum

	
	AVC pension
	£   660.32 per annum

	
	
	£5,436.64 per annum

	
	Total spouse’s pension on death
	£2,718.32 per annum


OPTION 2 – MAXIMUM TAX FREE CASH SUM AND REDUCED PENSION

The maximum cash sum that you can receive from the main Scheme is £20,619.21.  If you wish to receive the Inland Revenue maximum you may do this by taking either the maximum cash from the main Scheme and using your AVC fund to provide a pension, either single life or with an attaching 50% spouse’s pension on death or you could take your AVC fund as cash.

	A
	Taking maximum cash sum from the main Scheme and using AVC fund to provide single life pension
	

	
	Main Scheme lump sum
	£20,619.21

	Plus
	Main Scheme pension  
	£3,422.47 per annum

	
	AVC pension
	£  737.87 per annum

	
	
	£4,160.34 per annum

	
	Total spouse’s pension on death
	£2,388.16 per annum

	B
	Taking maximum cash sum from the Main Scheme and using balance of AVC fund to provide pension with attaching 50% spouse’s pension
	

	
	Main Scheme lump sum
	£20,619.21

	Plus
	Main Scheme pension 
	£3,422.47 per annum

	
	AVC pension
	£   660.32 per annum

	
	
	£4,082.79 per annum

	
	Total spouse’s pension on death
	£2,718.32 per annum

	C
	Taking AVC fund as cash
	

	
	AVC lump sum
	£13,371.52

	
	Main Scheme lump sum
	£  7,247.69

	
	
	£20,619.21

	Plus
	Main Scheme pension
	£4,300.44 per annum

	
	Total spouse’s pension on death
	£2,388.16 per annum


Notes

Please note that the figures quoted are estimates only and cannot be guaranteed.”

12. Mr Westwood states that he received a copy of this statement on 8 November 2002.

13. By 14 November 2002 the Employer had indicated to the Trustees that it was not prepared to make any additional contributions to assist funding actuarially unreduced pensions granted under Rule 7.5 as amended. 

14. Mr Westwood left service on 14 January 2003 and on 26 March at the time Mr Westwood applied for his pension he was provided with a further illustration of his benefit options. He received an interim payment of £900 on 29 April 2003 and his pension was put into payment on 25 May 2003.  

Submissions from Mr Westwood

15. Evidence suggests that his voluntary redundancy application of January 2002 for retiring on a non-reduced pension was still active in July 2002 and was never terminated.  Historically these exercises have often taken longer than 12 months to resolve.  At no time in January 2002 was he told that his application had been terminated or that a replacement had not been found. 

16. Traditionally the Employer has carried out regular intense business forecasts.  The Employer would have been aware of the changing market prior to and during 2002.  With this in mind there is no reason why, given the 5 August 2002 announcement, the Employer could not have reached their decision then that they arrived at in November 2002.

17. On closer examination of the pension figures it is apparent that the payment of an unreduced pension to him would not have put an extra burden on the Scheme. 

18. The Human Resource Director who is also a senior Trustee was personally responsible for his redundancy/retirement and failed to give him the fair and just treatment he deserved.   He should have been allowed to retire after 5 August and not had to wait until 5 November.
19. He was not told his voluntary redundancy application of January 2002 would not go ahead after a colleague’s application for his job had been rejected.  It was not therefore explained or accepted as claimed by the Employer.

20. Two other staff volunteers from the January 2002 round of redundancies were not due to leave until September and December 2002 which indicates the January 2002 process was still ongoing at the time of his enforced redundancy.  His situation is the same as Mr Locking’s and he should have been treated in the same way.

21. After the 16 September announcement it appeared he was becoming indispensable.  However with more jobs becoming at risk he believed a replacement would soon be found and he did not believe the new redundancy situation applied to him personally.

22. He did not have sight of or agree the minutes of the meeting held on 5 November and they are not necessarily accurate.  He was not given the ‘opportunity’ of going home immediately.  He disputes that he was ‘at risk’ of being made redundant when he was told in no uncertain terms that he was being made redundant.  He had no choice but to collect his personal belongings and leave the premises immediately.
23. The counselling referred to by the Trustees (see paragraph 44) constituted a five-minute meeting with a representative from Capita, immediately after being made redundant.

24. He did not leave until January 2003 because he had an employment issue that was being presented by his Union.

25. The Human Resources Manager may not have taken part in the decision making process but he was aware and knew Mr Westwood’s personal situation.   

26. He was unaware until April that agreement to his voluntary application would be on the condition that the Employer would need to find a replacement.
Submissions from the Trustees

27. The Trustees are fully satisfied that they had the power to adopt the Amendment under the provisions of Clause 7 of the Trust Deed and Rules and members were aware that the Plan could be amended as is demonstrated by the extract from the Plan booklet.  

28. The Trustees strongly assert that in adopting the Amendment they acted in accordance with their fiduciary duties.  In considering whether to adopt the Amendment, they took independent legal advice and met on a number of occasions to consider the proposal by the Company that Rule 7.5 be amended.  The first such occasion was a meeting of the Trustees on 6 September 2002.  Following advice, the Trustees also tested the Company at length on its financial reasoning and justifications for proposing the Amendment and are satisfied that after giving full consideration to their fiduciary duties, the Trustees concluded that it would be in the interests of all members of the Plan to agree the amendment to Rule 7.5.

29. The Trustees refute the allegation that they acted immorally and without good faith.  Clause 7 places no time or qualifying period restriction on the Trustees and they consider that they acted within their powers making the Amendment effective.   Mr Westwood’s pension benefits were reduced because he was awarded a reduced pension following the exercise of their discretion under Rule 7.5 (as amended) and under the terms of the Rules of the Plan.

30. The Trustees understand that Mr Westwood volunteered for redundancy in January 2002 but did not put himself forward as a volunteer for redundancy in terms of the September redundancy programme.  However they do not consider the redundancy exercise conducted in January 2002 to be relevant to this complaint and they did not consider any previous redundancy applications by Mr Westwood when exercising their discretion under Rule 7.5.

31. Whilst it is the case that the Trustees include representatives of the Company, including Mr Brian Tristram, the European Human Resources Manager, the Trustees are not the same body as the Company, but are a distinct legal entity.  The Trustees contend that they are very aware of their obligations as Trustees of the Plan (including the obligation to act in the best interests of the members), and of the distinction between the Company and the Trustees, and that there is no evidence of the Trustees not acting in accordance with their fiduciary duties.

32. In accordance with proposals adopted by the Employer under the member nominated trustee requirements of the Pensions Act 1995, the Trustee body has always included two Member Nominated Trustees.  The decision to adopt the amendment was unanimous one by all Trustees.   

33. The Trustees assert that they are aware of conflicts when they arise, and in such situations they have taken appropriate steps to manage such conflicts, including taking independent advice, as is the case with the Amendment, where the Trustees took separate legal advice to the Employer.

34. The Trustees acted independently at all appropriate times and rebut Mr Westwood’s allegations in this respect.  

35. The Trustees are informed by the Employer that Mr Westwood was advised of his options in relation to his pension (including the option to remain a deferred member) and that he should seek independent financial advice.  The Trustees also understand that Mr Westwood was provided with an illustration prepared by Capita and provided to the Employer by them on 6 November 2002, which gave him an estimate of the pension he would be entitled to on payment of an immediate early retirement pension on the assumption that it would be reduced for early payment.  The estimate clearly sets out the options in relation to commutation and his AVCs.  The Trustees further understand that Mr Westwood was given an updated illustration on 26 March 2003.

36. Capita wrote to Mr Westwood on 24 April 2003 confirming that his pension had been put into payment, and in this letter they mistakenly refer to the benefits being calculated on the basis that Mr Westwood retired “without Company consent”.  This error was also made in the letter from Capita to the Employer dated 6 November 2002.  The reference relates to the fact that Capita had been instructed to provide an illustration and then to put the pension into payment, on a reduced basis and they appear to have mistakenly linked this instruction to voluntary redundancy and omitted to refer to the amended Rule 7.5.  The figure given, however, is the correct one in both cases.  

37. The Trustees understand Mr Westwood to be questioning whether some employees who were made compulsorily redundant after the Amendment were awarded pensions under the old, unamended Rule 7.5.  The Trustees can confirm that all employees made compulsorily redundant following the Amendment were treated as leaving service under Rule 7.5 as amended and the Trustees exercised their discretion in each case whether to award an unreduced pension or not.

38. Mr Westwood is correct that the decision to award an unreduced pension under the amended Rule 7.5 is at the discretion of the Trustees.  The wording of Rule 7.5 makes it clear that when considering the exercise of their discretion, they are to have regard to the funding position of the Plan.

39. The Trustees exercised their discretion in relation to Mr Westwood at the Trustee meeting on 14 November 2002.  The Trustees had been informed by the Employer that it would not make any additional contributions and this was set out by way of letter of 11 November 2004 to Mr Westwood.  
40. The Trustees were not aware that Mr Westwood’s pension had not been put into payment until 29 April 2003 and the reasons for the delay were also explained to him in the letter dated 11 November 2004.

41. The gap between the date on which Mr Westwood left service and the date on which the Exit Form was sent to Capita was due to the fact that Mr Westwood left service at the beginning of the payroll cycle.  There was some delay in sending Mr Westwood his options because Capita was experiencing a very high volume of work at this time.  

42. The Trustees regret that Mr Westwood’s pension was not put into payment within the timeframe normally anticipated.  However, the Trustees understand that during the period in question, there was a two and a half week period when Capita was waiting for a response from Mr Westwood.  He was also paid an interim payment of £900 as evidenced by letter dated 24 April 2003.  However, the Trustees recognise that the delay in putting Mr Westwood’s pension into payment was unsatisfactory and make an offer of £250 as compensation for this delay.

43. The Trustees understand that Mr Westwood was informed that he was ‘at risk’ of being made compulsorily redundant on 5 November 2002, at a meeting attended by him, his Trades Union representative, and representatives from the Company, and that at this meeting his options in relation to his pension (and the fact that he should seek independent financial advice) were explained to him.  

44. The Trustees also understand that Mr Westwood may have had a meeting with Capita on that day, who were on hand to provide counselling to employees.  

45. The Trustees understand that the Employer met with Trades Union representatives when the redundancy programme was announced in September 2002 and discussed redundancy benefits with them.  Following this, there was a period of consultation with the Unions.  The Employer and the Trustees held meetings with the Unions to discuss the rule Amendment at both plants in the UK: at Waunarlwyldd on 9 October 2002 and at Witton on 11 October 2002.

46. In relation to the rule amendment, the Trustees acted appropriately in the circumstances.  There is no obligation in the Trust Deed and Rules or under general law for the Trustees to consult with the members or Unions prior to amending any provision of the Trust Deed and Rules.  However, the Unions and Employees were aware of the changes.  

47. The Amendment applies to all members leaving service after the date of the Amendment and applies to all service.  The Trustees took legal and actuarial advice in relation to the amendment and are satisfied that the Amendment is effective in relating to all service.  

48. The Trustees deny the rule change amounted to any breach on their part.  
49. Rule 7.5 gives the Trustees an absolute discretion to make immediate payment of an unreduced pension to employees retiring ‘at the instance of the Company’.  In exercising this discretion, the Trustees are to have regard to the funding situation of the Scheme and the amount of any additional contribution if any the Employer has agreed to make.  It is the Trustees’ contention that the amended rule does not fetter their discretion only to a consideration of the funding position of the Scheme (and whether or not the Employer has agreed to make a contribution), but that this is simply one of the factors to which they are to have regard.  Further the decision as to whether to award an unreduced pension or not is clearly one for the Trustees and not the Employer.  Therefore, the Trustees assert that in all such cases their discretion under Rule 7.5 is a genuine one. 

Submissions from the Employer

50. The Employer is a part of a group whose principal activity is the manufacture and distribution of titanium alloys.  Titanium is a material, which is used in the production of components for commercial aircraft.  The Company became a subsidiary of Titanium Metals Corporation (a US Company) in 1996, when it was sold by IMI plc.  The demand for components dropped (by an estimated 40%) following the events of 11 September 2001.  This greatly lowered the group’s output.  In addition the Company estimates that there was a 20% drop in demand for titanium in more traditional market sectors in 2002 compared to 2001.

51. In January 2002 the Employer therefore invited employees to volunteer for redundancy.  The redundancy programme later in the year was a separate initiative in response to continuing financial difficulties. 

52. Mr Westwood’s application for voluntary redundancy in the January/February 2002 programme was accepted in principle, subject to the Company being able to identify an individual in the relevant part of the work force to undertake those tasks, which would have been undertaken by Mr Westwood had he remained in employment.  In the event, no such individual was identified and accordingly Mr Westwood’s application for voluntary redundancy could not proceed.

53. The Employer says that it cannot provide any factual information as to whether Mr Westwood was ever told that his January application was not being taken further but his voluntary redundancy was always conditional on the Employer being able to identify an individual whose role was compulsorily redundant to undertake Mr Westwood’s role.  Mr Westwood has stated in his complaint that he had been ‘rejected as a candidate for voluntary redundancy.” 

54. The Employer suffered further significant financial decline throughout 2002 and a bulletin was issued to employees on 5 August 2002 stating that additional reductions in workforce may be necessary.

55. At a commercial meeting of the Employer in August/early September 2002 the Employer decided to approach the Trustees regarding the benefits under Rule 7.5.

56. In a letter dated 6 September 2002 the Finance Director wrote to the Human Resources Director explaining that the proposed new rule would leave the Trustees in a position to take into account the interests of all scheme members in deciding whether to exercise their discretion.

57. The Employer’s turnover dropped from £137 million in 2001 to £100.8 million in 2002.  The Managers Brief Manpower Reductions Notice dated 16 September 2002-Key Issues explains the difficulties at that time.  Later the same day there was consultation with the Trade Unions and all employees were briefed by their managers.  The message to the workforce was that the Employer was continuing to suffer as a result of the events of 11 September 2001 and an improvement was not expected until the end of 2004.  It needed to reduce costs partly met by reducing workforce numbers by 43 in total.

58. An Information Bulletin for Employees dated 16 September 2002 explained the position and set out the basic package of terms that would be available in the voluntary redundancy programme including the fact that those employees over 50 would have the option of taking an immediate pension although reduced in line with the actuary’s calculation for each year the employee is below normal retirement age.

59. A further document titled ‘Manpower Rationalisation’, dated 16 September 2002 was issued in the same way and contained questions and answers about the redundancy programme, including that the Company could not afford to fund non-reduced pensions to employees in the defined benefit scheme aged over 50 and gave an example of the financial effect the reduction might have on an employee’s pension.

60. It was thus made clear to employees including Mr Westwood that for those defined benefit pension scheme members over 50 an immediate pension would be reduced in line with the actuary's calculation for each year below normal retirement.  
61. The proposed amendment to Rule 7.5 was discussed between the Employer, the Trustees and the Unions at Waunarlwydd and Witton on 9 and 11 October 2002 respectively. 

62. The amendment was formally made by deed on 1 November 2002.  The Employer’s position as regards the circumstances of the change to Rule 7.5 is that it was one of several measures, which were vital to the financial management of the Employer and its survival.

63. The Employer rejects Mr Westwood’s allegations, which amount in large part to an accusation of bad faith on their part.

64. Mr Westwood’s application for voluntary redundancy in January 2002, with an unreduced pension was not still proceeding at the time of his redundancy in November 2002.  His voluntary redundancy was always conditional on the Employer being able to identify an individual whose role was compulsorily redundant to undertake Mr Westwood’s role.  Mr Westwood was informed of this by Mr Horodecky. 

65. The potential availability of his role was made known to a number of employees but by 27 June 2002 only one person had applied.  He was interviewed on 28 June 2002 but later rejected.  Mr Westwood was informed some time soon after this that his voluntary redundancy could not go ahead as a suitable applicant had not been found.  It is regrettable that the Company did not send him a formal letter recording this, but it was explained to and accepted by Mr Westwood.

66.  Furthermore Mr Westwood would have known from the fact that on or about 18 September 2002 a new HR1 had been sent to the Department of Trade and Industry that a new round of redundancies was underway.  

67. Although Mr Westwood alleges that he was forced to retire three working days after the rule change, it is clear from the Company’s announcement of 16 September 2002 that the intended timetable had always been for voluntary redundancies to take place by the end of October 2002.  The announcement also states that in the event of insufficient volunteers coming forward, the Employer would have to make compulsory redundancies. 

68. The Employer wishes to point out that it is odd that if Mr Westwood believed that his earlier application for voluntary redundancy was still being considered he did not contact the Employer to say this after the announcements of 16 September 2002 but left it until he was interviewed on 5 November 2002 in connection with his possible compulsory redundancy.

69. Mr Westwood has sought to give the impression that he was treated unreasonably and inconsiderately following the meeting on 5 November 2002.  The suggestion is strenuously denied.  The true position is that Mr Westwood was given the opportunity of going home immediately, in order to reflect on the options available and because he would understandably not wish to continue working that day.  It is accepted that Mr Westwood may well have been upset after he had received the news of the potential redundancy of his position but the Employer took all reasonable steps to minimise the impact on him, including offering him counselling which he accepted.  Furthermore he was not expected to work from then on until he left service on 14 January 2003.  This was far longer than all other employees whose positions were made redundant, as they all left service before Christmas.

70. Mr Westwood seeks to suggest that an individual exception should have been made in his case, which the Employer denies.  The facts of any individual’s case are unique and the position was simply that the Employer could not afford to make additional contributions.  The Trustees did not exercise their discretion in favour of Mr Westwood.  The making of extra contributions would have put an impossible burden on the Employer.

71.  Despite Mr Westwood’s allegation regarding the Human Resources Manager, he did not take part in the commercial decision surrounding the amendment to Rule 7.5, which was taken unanimously by the Trustees.  Furthermore he did not participate in the individual redundancy consultation meetings with Mr Westwood or in the possible recruitment of a candidate for Mr Westwood’s role during the earlier round of redundancies.

72. Mr Westwood has referred to two colleagues from the January round of redundancies who he says were not due to leave until September 2002 and December 2002.  The Employer states that there were a very small number of cases in which employees who were voluntarily redundant in January 2002 had their leaving dates delayed.  This was to allow for training and handing over to staff who would be taking over all or part of their roles or duties.  That is to say their voluntary redundancy was not conditional on them being replaced by a compulsory redundant leaver, but rather there was a deferred leaving date to ensure the skills they had were properly transferred to other employees.  

73. The Employer is aware of two individuals who were made redundant in January 2002 but who retired after 1 November 2002 on the previous voluntary terms.  One of those was Mr Alan Locking (Area Manager) who received a full pension rather than a reduced pension, although the Rule had changed by the date of his termination.  Mr Locking accepted voluntary redundancy on 23 February 2001, on the basis that his termination date would be 31 December 2001.  The Employer says that in practice it struggled to find a suitable candidate to take up his position (he was an Area Manager standing in for the Manufacturing Manager who had already left the business) due to difficulties the Employer faced after 11 September 2001, and that it was not until the end of 2003 that the Employer was able to fill the Manufacturing Manager role.  As far as the Employer is concerned it had an agreement with Mr Locking that had to be honoured.

74. The other individual was a Mr Roberts who worked in the technical department.  He was accepted for voluntary redundancy in early 2002, but on the proviso that over the course of 9 months or so he would hand over his responsibilities and role to another named individual, which he did.  He left towards the end of the calendar year and received a non-reduced pension. 

75. Mr Westwood’s claim that he was aware after 16 September that he was becoming indispensable is inconsistent with his claim that his application for voluntary redundancy was still pending.

CONCLUSIONS
76. Although Mr Westwood was given a pretty clear indication in November 2002 that his post was going to be made redundant, he was not actually “forced to retire” until a couple of months later. Notification had been given in the September that those taking early retirement on redundancy would receive pensions which were actuarially reduced. The rule change itself took place in November. While Mr Westwood may not have been notified immediately that the amendment had been made, he was certainly aware, because of the September announcement that such a change was likely. 

77. I have some sympathy with that part of Mr Westwood’s argument which is based on his application for voluntary redundancy in January 2002. There is some inconsistency in the Employer’s argument that no-one could then be found to undertake his duties only for them to be telling him, after the amendment had been made, that they had worked out how his duties could be shared by remaining members of staff. But there was no contractual obligation on the part of the Company to proceed with such applications for voluntary redundancy as they had earlier received. In my view Mr Westwood should have realised once the announcement was made in September that, as his application for voluntary redundancy was not at that stage actively proceeding,  he was likely, if made redundant, to be dealt with under the arrangements then being proposed. 

78. I do not accept that there was lack of good faith in the way the Rule change was made or the way that the Rule was applied to him. Whether he was fairly chosen for redundancy is not a matter on which I am going to express a view: he had a right to pursue a claim of unfair dismissal before an Employment Tribunal if he wished to contest that.  Similarly it is not for me, in the context of a complaint about his pension to express views on whether the Employer should have accepted his application for voluntary redundancy.
79. When it came, Mr Westwood’s departure was not on a voluntary basis. Thus he cannot argue that he was influenced by any statement of benefits produced to him as part of the consultation leading up to that decision. His is not an example of someone who agreed to leave on the basis of an inaccurate quotation of the benefits available to him. 

80. That there was no transitional period between the amendment being executed and the Rule coming into effect is not a matter of which I would be critical.  

81. That he was retiring without company consent was strictly true. The Courts have determined that a company cannot consent to its own actions and thus that a member who is made compulsorily redundant cannot be said to have retired with the Company’s consent.

82. I have seen no evidence to support Mr Westwood’s assertion, that other employees like Mr Westwood, who were also made compulsorily redundant were treated in any way differently. Although the two individuals mentioned did not leave service until after November 2002, they did so on preferred terms precisely because their departure had been agreed during the January, voluntary round of redundancies.  Their position thus differed from that of Mr Westwood. 

83. Although he did not receive payment of his benefits when due, he did receive an interim payment of £900 and has not suffered any financial loss.  I note that an offer of £250 has been made in respect of any inconvenience caused regarding the timing of the payment.  I would not myself seek any higher sum for him.  
84. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

2 November 2006
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