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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M Barton

Scheme
:
Local Government Pension Scheme

Respondent
:
South Yorkshire Pensions Authority (“the Authority”)

MATTERS FOR DETERMINATION

1. Mrs Barton complains that although she did her best to avoid an overpayment of pension, one still occurred.  She states that but for her persistent intervention, the overpayment would have been much higher than it is.  Mrs Barton claims compensation for distress and inconvenience caused to her by this and the subsequent complaint process.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mrs Barton worked for Sheffield City Council (“the Council”).  She took early retirement under her employer’s voluntary early retirement scheme on 31 August 2000.  The Authority put Mrs Barton’s pension benefits into payment.

4. On 20 September 2000 the Council re-employed Mrs Barton on a casual basis.  Mrs Barton notified the Authority on of this on 25 September 2000.  On 13 August 2002 Mrs Barton telephoned the Authority and asked how much she could earn without affecting her pension.  The Authority confirms that full information was not provided to Mrs Barton and that “proper office procedure was not followed in this case…it is likely that the fault lies with SYPA and the officer concerned.”  As a result, Mrs Barton thought that she could earn more without affecting her pension than was actually the case.

5. The Authority asked the Council for details of Mrs Barton’s employment and this was received in January 2003.  No action was taken on receipt of this documentation.  Had it been, the earlier error would have come to light.

6. Mrs Barton made several telephone calls over the next few months, enquiring about her position.  No positive action took place until July 2003, when following another telephone call from Mrs Barton she was informed that her pension had been overpaid (by £422.56).

7. Mrs Barton asked that the overpayment of £422.56 be written off by way of compensation for the distress and inconvenience caused to her.  On 28 July 2003 the Authority responded, stating:

“…had you not repeatedly made phone calls to try and find out what was happening I am sure that the matter would not yet have been resolved…please accept my sincere apologies for the inconvenience you have been caused in this matter.”

However, the Authority declined to offer Mrs Barton any compensation, on the grounds that it was unable to do so without directions from me.  On 7 August 2003 the Authority wrote to Mrs Barton seeking repayment.

8. On 28 August 2003 Mrs Barton made an application under the first stage of the Authority’s internal dispute resolution procedure.  The application is detailed and took up 2½ A4 pages.  Mrs Barton clearly set out what had happened and what she wanted put the matter right, ie for the overpayment to be written off.  The Authority referred the matter to its “local referee”, who wrote to Mrs Barton on 26 September 2003 requiring a further submission on the grounds that Mrs Barton had not set out her complaint in full.  Mrs Barton responded on 30 October 2003, reiterating her complaint.  On 27 November 2003 the local referee wrote to Mrs Barton, stating:

“Perhaps you would be good enough to let me know what the problem is, or whether you have had further thoughts as to how you wish to progress your appeal.”

9. The Authority’s Pensions Manager supplied the local referee with the case papers on 4 December.  The local referee passed the case papers to a pensions consultant on 10 December 2003.  A note from the local referee enclosed with the case papers stated that the Authority admitted maladministration and went on to say:

“I am sure the Ombudsman will reach the same conclusion that we have and offer the legality to put the matter right but unfortunately she will need to go through both stages of IDRP to reach that conclusion.”

10. On 5 February 2004 the pensions consultant sent the Authority’s first stage decision to Mrs Barton, agreeing that maladministration had occurred.  However, he stated that he had no power to rectify the situation.

11. On 23 May 2004 Mrs Barton made an application to the Office of the Deputy Prime Minister under the second stage of the internal dispute resolution procedure.  On 16 July 2004 the Office of the Deputy Prime Minister wrote to Mrs Barton with its decision, which was that maladministration had occurred but it had no power to award compensation.

12. On 8 November 2004 Mrs Barton asked the Pensions Advisory Service (PAS) for assistance.  Mrs Barton stated:

“I really do not know where to start – I have written down my reasons for complaint now on quite a few occasions whilst going through this process.”

13. PAS recommended to Mrs Barton that she make an application to me.  In that application, Mrs Barton complained of:

“Many weeks of ringing and not getting anywhere.  My employer waited a considerable time before finalising my hours only to find that these had to be reduced yet again because information I had been given was not accurate.  It has caused me a considerable amount of stress during the whole process, fortunately for me my employer was very understanding about the whole situation.”

THE AUTHORITY’S POSITION

14. The Authority confirmed to my office that “we do not dispute that our failure constituted maladministration.”  My investigator suggested to the Authority that it would be appropriate for it to make a payment to Mrs Barton as compensation for the distress and inconvenience caused to her by its maladministration.  My investigator suggested to the Authority that this would save the cost to the public purse inherent in a full investigation by my office and a Determination by me.  The Authority responded:

“I quite understand the concerns expressed by the Ombudsman and indeed have heard them, first hand, when he gave a short presentation to an audience of local government pensions administrators in Torquay last November.  However, I am also aware that he fully understands the legal constraints that we have to work under.  Being statutory bodies we are governed by the doctrine of “ultra vires” in that any actions we take must have a statutory basis.  It is not the case that we are being obstructive in requiring members to go through all of the dispute resolution processes, it’s just that we do not have the legal power to resolve them without the Ombudsman’s statutory backing.  You will notice that the Office of the Deputy Prime Minister takes the same view.

Consequently, whilst I agree with your suggestion that Mrs Barton should be awarded compensation (actually, it would be more sensible to offset that against the overpayment) I will, unfortunately, need the Ombudsman to formally instruct that course of action before I can comply.

As for the Audit Commission, I believe they should resolve their conflict of interest before they proffer such opinion as they would, at a local level, be the first to challenge local authorities should we act outside of our statutory powers.”

CONCLUSIONS

15. The Authority provided Mrs Barton with incorrect information and ignored her repeated communications.  This amounts to maladministration.

16. There was further maladministration by the Authority, including its local referee and pensions consultant.  Needless demands were made for Mrs Barton to state her case again, when this she had  clearly done.  There was a delay of over three months before the case papers were passed to the pensions consultant, who then took nearly two months to state that he had no powers to rectify the Authority’s maladministration.  In all it took nearly six months for the Authority to issue a first stage decision to Mrs Barton.  It would have been a simple matter for the Authority to issue an immediate first stage decision to Mrs Barton, pointing out that it admitted maladministration but was not prepared to write off the overpayment or pay any compensation unless directed to do so by me.

17. I know of no valid reason why the Authority could not have offered a suitably modest compensation payment to Mrs Barton at the outset.  Doing so may well have resulted in an amicable settlement of the matter and saved Mrs Barton the undoubted stress and inconvenience of going through a protracted complaints process from July 2003 onwards, involving four separate complaints handling organisations.

18. As a matter of law  Mrs Barton would have no defence to an action for the recovery of the payment made to her by mistake. However, she is entitled to compensation in respect of the Authority’s maladministration identified in paragraphs 15 and 16 above. That maladministration has caused her considerable distress and a great deal more inconvenience than was needed. Thus I see the Authority’s maladministration as having caused injustice to her. 

19. It is nonsensical for this matter to have had to come as far as my desk before redress could be provided for the admitted injustice. I will therefore be sending a copy of this determination to the relevant Ministers and asking them to ensure that steps are taken, by either primary or secondary legislation to enable authorities administering the Local Government Pension Scheme to provide such redress when the error is identified.  I will also send a copy to the National Audit Office who recently reported on the difficulties which citizens experience in obtaining redress for complaints against government. 

DIRECTIONS
20. To redress the injustice caused by their maladministration I direct that the Authority pay Mrs Barton £500 within 28 days of the date of this Determination.

DAVID LAVERICK

Pensions Ombudsman

4 August 2005
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