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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss N Drury

	Scheme
	:
	Personal Pension Plan - P3100139A (the Plan)

	Respondent
	:
	Norwich Union (NU)


MATTERS FOR DETERMINATION 

1. NU failed to provide Miss Drury with a complete response to her enquiry of 5 November 2003 about back contributions, which prevented Miss Drury from benefiting from the carry back of £3600.00 p.a. (gross) pension contribution to tax year 2002/3. 

2. Miss Drury believes that NU should compensate her for the loss of investment.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Miss Drury is a member of her Company pension scheme and enquired in August 2003 about her options as she was thinking about in addition restarting contributions to a personal pension Plan with NU.

5. On 28 October 2003, NU issued to Miss Drury a ‘Supplementary Application’ form and direct debit instruction for completion and return to reinstate her Plan.

6. On 5 November 2003, Miss Drury wrote to NU enquiring:

“Can I also make a one off contribution up to this year limit? Is April this year the furthest to which I can backdate?”

7. NU’s response of 11 November 2003 stated:

“If you were to reinstate your policy at £300.00 gross per month with effect from 24 November 2003, to bring contributions up to the maximum available for the current tax year, a single contribution of £2100.00 gross (£1638.00 net) will need to be paid. This payment can only be allocated to the policy as of the date it is received, it can not be backdated to April 2003”.

8. Miss Drury wrote to NU on 7 February 2004 stating:

“I notice on the [Supplementary Application Form] it is possible to carry back. Given that I joined my employers final salary scheme on 7/8/00, how far back can I backdate and what is the maximum I can contribute? Can I contribute £2,808 in respect of each of the financial years 2001/2002 and 2002/2003 and up to what date can I do this?”

9. On 29 May 2004, Miss Drury again wrote to NU:

9.1
Chasing NU’s response to her letter of 7 February 2004:

“It is with regret that I find it necessary to contact you again. I enclose a letter I sent in February this year…”

9.2 Advising that April and May 2004 regular contributions had not been deducted.

9.3 Complaining that she had missed out on carry back to tax year 2002/3:

“I have recently heard on Moneybox on radio 4 that you can make a payment to a stakeholder pension for the previous year if you have not made a payment in that previous year. However, to do this I would have had to have made the payment before the end of the last financial year. I would have been quite able to do this had Norwich Union replied before the end of the financial year and not 3 months later. Is there any way in which this can be rectified”. 

10. On 29 June 2004, NU responded stating:

“The maximum you can contribute is £3,600.00 gross per annum and the final date to carry back contributions to a previous tax year is the 31 January. The only tax year currently available to carry contributions back to is 2003/2004 and your allowance has already been used for this tax year by the single premium of £3,600.00 effective February 2004.

…The ‘carry back’ facility will no longer be available however, the ‘Life Time Allowance’ of £1.5 million will come into force in 2006. On an annual basis a member will be able to pay a maximum of £200,000.00 into their policy with tax relief applying to 100% of remuneration. I strongly advise you to speak to your Independent Financial Adviser if you have any questions about this.

As a gesture of goodwill, I am arranging for a cheque for £50.00 to be sent to you separately in recognition of the poor service you have received from us on this occasion”. 

11. On 2 July 2004, Miss Drury wrote to NU stating:

“The phone conversation with [NU] last week was the first time I was made aware that the rules for ‘carry back’ had changed. If I had been told at an earlier date that the cut off was 31 January I would have made a payment before this date…

…I was in contact with Norwich Union long before 31 Jan 2004, as your records will show…

Any one of the numerous people I dealt with at Norwich Union prior to 31 January 2004 could have told me about the cut off date”.

12. On 21 July 2004, NU responded stating:

“The Inland Revenue ‘carry back’ rules must be adhered to and there is not a situation where we would not comply. It is unfortunate that you were not made aware that the deadline to carry back contributions was the 31 January 2004 for the tax year 2002/2003 but we can only apply a single contribution at the date we receive the money”.

13. Miss Drury complained again to NU on 28 July 2004 requesting that, in 2006, NU compensate her loss as a result of the £3,600.00 not being invested until 2006.

14. On 20 August 2004 NU stated:

“I am sorry you were not made aware of the Inland Revenue regulations regarding the ‘carry back’ facility in [our] letter dated 11 November 2003. Regrettably, [we] omitted to inform you that a single premium could be carried back to the tax year 2002/3 if we were in receipt of the money prior to 31 January 2004.

As we detailed in our letter dated 21 July 2004 we must comply with Inland Revenue Regulations and as your cheque was received in February 2004 the money can only be applied to the tax year 2003/2004”.

15. On 25 August 2004, Miss Drury referred her complaint with NU to OPAS (now TPAS).

16. On 28 August 2004, TPAS wrote to NU stating that a timely and complete answer to Miss Drury’s letter of 5 November 2003 would have enabled her to make a carry back payment to tax year 2002/3.

17. NU responded to TPAS on 6 October 2004 stating:

“Miss Drury mentioned several options in her letter of 11 November 2003 [5 November 2003] but we do not believe that it was clear that she actually wished to carry back contributions rather than backdating a regular premium. Certainly, the letter does not read as a clear instruction to do so.

It is also [our] experience that the Inland Revenue will not be favourable or sympathetic to Miss Drury’s request to carry back contributions to the tax year 2002/3 in 2006”.

18. On 30 October 2004, TPAS wrote to NU stating:

“While I agree that [Miss Drury’s] letter of 5 November 2003 did not specifically mention that she definitely wanted to backdate, it was clear that Miss Drury was very interested in so doing…

I note what you say about the possible attitude of the Inland Revenue. Are you sticking by what you imagine would be their attitude and refuse to put this particular case to them?”

19. NU responded to TPAS on 23 November 2004 stating:

“We are unable to provide either financial or investment advice, so we could not discuss Miss Drury’s intentions regarding her policy or her wider financial situation with her. 

It is our belief that [our] reply of the 11 November 2003 to Miss Drury’s letter of the 5 November 2003 was both timely and complete. It is not clear from that letter that she wanted to back date payments, at most she was considering this and, as I have stressed above, this was a discussion that we were not permitted to enter into.

Our Legal department has, in the past, referred a number of carry-back cases to the Inland Revenue where the strict requirements for a valid carry-back had not been met.

The only time that the rules were “relaxed” in any way was last year when severe weather conditions prevented the delivery of post meaning applications failed to reach us before 31 January, despite being posted before the deadline. The extension to the deadline was only for a couple of days to allow for the backlog of post to be delivered. In all other cases the Inland Revenue has applied its rules strictly regarding the 31 January deadline.

Our experience therefore shows that it would not be appropriate to refer cases to the Inland Revenue”.

SUBMISSIONS

20. In response to a request from my office asking Miss Drury:

20.1 When did she originally request NU to provide the reinstatement form which NU issued to her on 3 February 2004?

20.2 To explain the apparent gap in communication between herself and NU between their letters of 11 November 2003 and 3 February 2004 Miss Drury stated:

“The first records I have of requesting the forms to reinstate my pension are for 11th August 2003. It is possible I called before this and only started keeping records when I realised I was going to have difficulties in getting the forms. Despite my having told NU that I had moved house, once in writing when I moved and once when I called, they still initially sent the forms and statements to my old address. I called again on 23rd September when I still had not received the forms”. 

“The reason for the gap between the letter of 11 November and my sending in the forms in February was because I had been told on the phone that I had until the end of the financial year. I did not expect the process to take so long and at no time was I told the end of year had changed to the end of January. Even when I called in February, concerned that the cheque had been cashed and I had not received anything in writing, I was again told I had plenty of time”.

21.
In their ‘Respondent’s Response of 2nd June 2005’, under ‘section 5 – Legal Analysis’, NU stated:

“Norwich Union is not permitted to provide financial advice to policyholders, and as such, we are limited to responding to questions and providing information…

If Ms Drury had asked us about the carry back facility at any point in time, we would have provided her with the information she requested. However, she did not ask until February 2004. Ms Drury’s letter of the 5th November 2003 did not ask about carry-back, but about the ability to back date premiums”.  

21. Miss Drury, in her letter of 22 June 2005, commenting on NU’s ‘Response’ stated:

“In response to NU’s comments, I fail to see the difference in the terms, back date and carry back. I meant the same thing, I just did not know the terminology. They did not provide me with any information about carry back else I would have acted immediately. All I received was the form and the letter from [NU]. The form mentions carry back, which is what made me aware of the terminology, but there is nothing about a January deadline…”    

22. My Office asked NU on 21 June 2005 how their statement (paragraph 21 above) reconciled with their letter of 20 August 2004 (paragraph 14 above) which apologised for not making Miss Drury aware of the carry back option?

23. NU replied on 19 July 2005 stating:

“It had become clear, by that time that [our] letter of 20th August 2004 was written, that Miss Drury had meant to ask about carry-back instead of back dating, which is why we sympathised with her and acknowledged that we did not provide the information that it had since become clear that she was seeking.  The fact remains that Ms Drury did not in her correspondence [ask] about carry back, and whilst we are obliged to provide full answers to policyholder queries we are not allowed to provide advice. We simply answered the questions that Ms Drury asked and we did not provide any information on any issues that she had not raised”. 

CONCLUSION

25.
It is apparent that Miss Drury did not understand the difference between backdating and carry back when she issued her enquiry of 5 November 2003: 

“Is April this year the furthest to which I can backdate?”

However, I believe that Miss Drury’s intention at the time was clear, i.e. she wished to establish what facility was available to allow her to contribute for earlier years on reinstatement. 

26.
Further, if Miss Drury’s request of 5 November 2003 was not clear, as NU have since argued, I would have expected them to immediately clarify their understanding of Miss Drury’s enquiry with her.

It is perhaps noteworthy that NU themselves appear to confuse the terms “carry back” and “backdating” in their letter of 23 November 2004 (paragraph 19 above), when they refer to Miss Drury wanting to “back date payments”

27.
I quite accept that NU should not proffer advice. Nevertheless, it is clear to me that Miss Drury was interested in the options available to her for earlier years, and that, in responding properly to her letter of 5 November 2003, NU should have made her aware of the carry back facility. Their failure in this respect amounts in my view to maladministration, and I have seen that NU have already offered £50 “in recognition of the poor service”. 
28.
I do not agree that this would have amounted to “advice”.  I note that NU, also in their letter of 29 June 2004, had no qualms notifying Miss Drury about the ‘Life Time Allowance’ and maximum annual contribution permitted from April 2006 (paragraph 10 above). 

29.
It is a fact that when NU replied to Miss Drury on 11 November 2003 she could have reinstated her Plan and elected to carry back to tax year 2002/2003.

30.
I note that Miss Drury did not return the necessary forms to reinstate her Plan until 7 February 2004. However, I believe that, if NU had notified her of the carry back option in their letter of 11 November 2003, she would have reinstated her Plan and made the requisite election to carry back to tax year 2002/2003 by 31 January 2004.

31.
NU’s failure to properly respond to Miss Drury’s correspondence constitutes maladministration which has deprived her of the opportunity to make a contribution to the Plan for the tax year 2002/2003 and I make a direction below which is intended, so far as possible, to restore Miss Drury to the position she would have been in but for that maladministration.

DIRECTIONS

32.
I direct that, based on Miss Drury paying NU the net amount of £2808.00 within 28 days of this determination, NU will credit her Plan with an amount as if units had been purchased to the value of £3600.00 on 31 January 2004.

CHARLIE GORDON
Deputy Pensions Ombudsman

31 October 2006
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