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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs P Crilly

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mrs Crilly complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Crilly also alleges that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Crilly was born on 17 December 1945 and is a member of the Teachers’ Pension Scheme. She resigned from teaching in 1974 but returned later to teach on a part time basis for many years before eventually taking a full time post again. 

5. Mrs Crilly says that at a Prudential AVC presentation held at her college in 1991, she was informed that paying AVCs would be an ideal way of compensating for the gaps in her contribution record to the Teachers’ Pension Scheme. She was later sent AVC leaflets and benefit illustrations assuming a retirement age of 60 and making monthly gross contributions of £40, £60 and £80.

6. A summary of estimated benefits shown on the illustrations are as follows:

Gross Monthly Contribution (increasing by 5% pa compound)
Higher Illustration
Lower Illustration

£40
An annual pension of £2,310 provided by a fund of £21,600
An annual pension of £1,440 provided by a fund of £15,600

£60
An annual pension of £3,490 provided by a fund of £32,600
An annual pension of £2,180 provided by a fund of £23,600

£80
An annual pension of £4,670 provided by a fund of £43,600
An annual pension of £2,920 provided by a fund of £31,600

7. In November 1991, Mrs Crilly met with a Prudential sales representative and agreed to pay AVCs to Prudential at the rate of 4.5% of her salary. She signed an application form on 27 November 1991 which included a Section 2, “Pension Scheme Details.” This section asked: 

“Please indicate any other contributions or benefits by ticking the appropriate box(es)

--------------------

Past Added Years? – [not ticked but “N/A” was written in response to the question above the box]

Questions B and C regarding any free-standing AVCs and pensionable employment other than under the Teachers’ Pension Scheme respectively were both answered “No”. 

8. A “Personal Financial Review” (fact find) form was completed as a record of their meeting. The form recorded the financial and employment situation of Mrs Crilly and was countersigned by her. The “Advice Given” section of the form completed by the representative during the meeting stated that:

“To increase retirement income via Teachers AVC as various breaks in service mean a shortfall – to get as close to max 9% as possible.

To start at 4.5% of salary & review regularly.” 

9. The signed fact find form also contained the following statement:

“I understand that the advice is based on information given by me in this Personal Financial Review.” (signed by Mrs Crilly)

10. Mrs Crilly signed forms to increase the level of her contributions to 7.5%  of salary on 29 June 1993 and to 9% on 6 May 1994. The forms again included a question about whether she was making PAY contributions. No answer was given on either form to that question although an answer to other questions within the same section of the form were provided on both occasions. Personal financial reviews were carried out on both dates and the advice given summarised on the appropriate form. 

11. Mrs Crilly states that it was only from recent information in the media that she formed the view that  PAY would have been the appropriate option for her.

12. Mrs Crilly has stressed that PAY was not discussed at the meeting with the representative and there was no mention of PAY in  the AVC documentation which she received. She also said that there was nothing on the form to suggest PAY was raised in the meeting. 

13. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Crilly about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. If Mrs Crilly had wished to pursue this option, she could have obtained details from the Trustees, her Employer or her Union.

14. They feel that it is inconceivable that a member could pass over the question in Section 2 of the AVC application form without a discussion of the alternative PAY option, a contention which Mrs Crilly rejects because she says that, in her case, there was no such discussion.

15. Prudential states that the way that alternative options to AVCs have been brought to the members’ attention has changed over time. Inclusion of the information about PAY in the Teachers’ Pension Scheme booklet and a declaration confirming that PAY had been brought to the applicant’s attention on the application form were introduced in January 1995 and January 1996 respectively.   

16. Prudential argues that cases arranged before the documentation changes should not be treated differently to those arranged afterwards because they feel that inclusion of the PAY references did not change their existing processes and procedures already in place to alert clients to the other options.   

17. Prudential have not approached the representative for his recollections of the meeting. 

18. Part time employees were only allowed to contribute to PAY using regular payments from 1 October 1996. Mrs Crilly was working part time at the three dates when she completed application forms. She was therefore not eligible to contribute to PAY via regular contributions. 

19. Prudential also say that Mrs Crilly received PAY information on 30 June 2004 but she did not subsequently make any application to take up that option.  

MRS CRILLY’S SUBMISSIONS

20. Mrs Crilly says:

“Although the option of PAY was not available to me when I was working part time, I do not regard this as an adequate explanation as to why this option would not have been at least brought to my attention at the three discussion points.

When I took out the AVC, I made it clear that I wished to top up my pension, and that I was working part time because I had small children. I also made it clear that as the children got older and I increased my working hours and therefore my salary I would progressively improve my ability to top up those low contribution years.

The Prudential Rep had every opportunity and I believe obligation knowing my desired outcome, to inform me that at some stage I would be in a position to consider PAY. He could have mentioned from the start that this would be another option should I eventually become full time again, and I should have certainly been informed by Prudential in their literature from 1.10.96, that this was now an option even for part time staff.”

CONCLUSIONS

21. The original AVC application form signed by Mrs Crilly appears to indicate that the question about her purchasing PAY was not applicable. That would reflect the information which is set out at paragraph 18 about the availability of PAY under Teachers’ Pension Scheme. I note that the same indication was not given on the later forms but can understand that Mrs Crilly could reasonably have assumed that the question remained irrelevant to her. 

22. Although Mrs Crilly says she was improperly persuaded by the representative to enter into the AVC arrangement I have seen no evidence of this. The fact find forms are detailed and indicates that the representative took some care in establishing her financial circumstances and aspirations. It was not inaccurate for these forms to indicate that an AVC arrangement was a suitable way of meeting those aspirations, particularly at a time when the PAY option was not in fact open to her.  I do need to bear in mind that even if information had been supplied she would not have been able to use the PAY option.

23. I note that the illustrations of possible benefits were given at a time when annuity rates were higher than those currently attainable.  

24. I do not uphold Mrs Crilly’s complaint.  

DAVID LAVERICK

Pensions Ombudsman

13 October 2005
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