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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Breeze

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mr Breeze complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Breeze  also alleges that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Breeze was born on 13 September 1945 and is a member of the Teachers’ Pension Scheme. 

5. In August 1995, Mr Breeze met with a Prudential sales representative and agreed to pay AVCs to Prudential at the rate of 9% of salary. He signed an application form on 21 August 1995 which included a Section 2, “Pension Scheme Details.” This section asked: 

“Please indicate any other contributions or benefits by ticking the appropriate box(es)

--------------------

Past Added Years?

All the questions in Section 2 were, however, crossed out.

6. Mr Breeze says that the representative filled out the AVC application form which he signed. 

7. A “Personal Financial Review” (fact find) form was completed on an “execution only” basis as a record of the meeting at the time when Mr Breeze made his application to Prudential. The form was countersigned by Mr Breeze. The “Reasons Why” section of the form completed by the representative during the meeting stated that:

“Mr Breeze specifically requested to start additional contributions for his Teachers’ Pension. I advised him that he could pay up to 9% as per ready reckoner……Mr Breeze requested to start at 9% contributions for a term of 10 years 11 months. No advice has been given or received on this contract.” 

8. The signed fact find form also contained in the “Confirmation of Your Understanding Section”, the following statement:

“I understand and agree with the information on the “Reasons Why” of your Personal Financial Review.” (signed by Mr Breeze)

9. On 16 June 2001, Mr Breeze informed Prudential directly of his new employer details by completing and signing an amendment form which included, under Section 10, “Declaration”:

I am aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Past Added Years” option.”

10. Mr Breeze says  that he remembered receiving a copy of the booklet “A Guide to the Teachers’ Pension Scheme” but it was not with his original AVC application in 1995 but sent later. Mr Breeze says  that when he signed the amendment form, he did not have a meeting with a Prudential representative because he had assumed that it was just an extension of the original contract and nothing had changed.  He also said that payments to his AVC policy from his former employer were often late but Prudential did not appear to try to ensure payments were made on time. 

11. Mr Breeze states he only became aware of PAY recently after reading an article in the press.

PRUDENTIAL’S POSITION 

12. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Breeze about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. A detailed explanation of  PAY is not provided in the booklet, however, because it is not a Prudential product and to do so would exceed their authority.

13. They feel that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option, a contention which Mr Breeze rejects because he says that, in his case, there was no such discussion.

14. Prudential states that the way that alternative options to AVCs have been brought to the members’ attention has changed over time. Inclusion of the information about PAY in the Teachers’ Pension Scheme booklet and a declaration confirming that PAY had been brought to the applicant’s attention on the application form were introduced in January 1995 and January 1996 respectively.   

15. Prudential have not been able to contact their former representative for his recollections of the meeting.  

16. Prudential say that Mr Breeze chose not to receive advice from the representative and only disclosed relevant information such as his employer and salary to be recorded on the fact find form, i.e. Mr Breeze’s AVC policy had been established on an “execution basis” only. According to Prudential’s records, commission was paid to the representative for arranging this policy on behalf of Mr Breeze.  

17. Prudential say that they reported the late payment of Mr Breeze’s AVCs by his former employer to the Department for Education and Skills in July and October 1999. 

CONCLUSIONS

18. Mr Breeze countersigned the fact find form which stated that he had not received any advice from the representative. I have seen no other evidence to lead me to the view that Mr Breeze was not improperly persuaded by the representative to enter into the AVC arrangement. 

19. However, there was a need to ensure that Mr Breeze was aware of the PAY option. The AVC application form signed by Mr Breeze included a question designed to establish whether he was purchasing PAY in the Teachers’ Pensions Scheme. That question (and others) had been crossed through and I have no reason to disbelieve Mr Breeze in saying that the form was completed by the representative and then presented to him for signature. Presenting applicants with a form in that way does not constitute bringing the PAY to their attention. 

20. Prudential say that Mr Breeze would have received a booklet describing the two methods available to him of boosting his retirement pension when the AVC policy was established. Although Mr Breeze has not confirmed or denied receipt of this booklet, I am prepared to accept that, on the balance of probabilities, one was provided to him. 

21. In any event there was a more direct reference to PAY when he signed the amendment form in June 2001. His claim that it was not until much more recently that he only became aware of PAY much more recently is mistaken. 

22. I do not uphold Mr Breeze ’s complaint.

DAVID LAVERICK

Pensions Ombudsman

19 September 2005
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