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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs S M Harries

	Scheme
	:
	The NHS Injury Benefits Scheme

	Respondent
	:
	The NHS Pensions Agency (NHSPA) (Administrator)

	Respondent
	:
	Carmarthenshire NHS Trust (Carmarthenshire) (Employer)


MATTERS FOR DETERMINATION 

1. Mrs Harries has complained that her application for permanent injury benefit has not been properly considered by the NHSPA. Mrs Harries is of the opinion that irrelevant matters have been taken into account when assessing her loss of earning ability.
2. She also complains of delay on the part of Carmarthenshire in taking a decision about payment of a temporary injury allowance.
3. Mrs Harries has also complained that Carmarthenshire did not provide her with information relating to injury benefit awards in a timely manner and that there were unnecessary delays in dealing with her application for a permanent injury benefit.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LOSS OF EARNING ABILITY
Regulations

5. Extracts from the Scheme Regulations can be found in the Appendix.

Background
6. Mrs Harries was employed by Carmarthenshire until her employment was terminated with effect from 29 August 2002. That termination followed a meeting with Mrs Harries and a union representative on 12 July 2002 to discuss her absence. Carmarthenshire wrote to her on 15 July 2002 which stated: 

“You confirmed that you have been off sick since 13 August 2001 with congenital abnormality of your ulna. Your wrist is still painful with loss of movement and strength, and your wrist keeps swelling etc. Mr Johnson is also debating whether to operate on your left wrist which has a similar problem.

With regard to temporary injury allowance, I explained that we are still waiting a decision from Fleetwood on this matter and I will contact you when a decision is made.

You confirmed that you had been receiving the Vacancy Bulletin for the past few months but you felt that you were not in a position to apply for posts at the present time.

Following discussions it was agreed that your employment with the Trust will be terminated on 14 August 2002. You will receive 11 days outstanding leave therefore your actual termination date will be 29 August 2002. You will also receive 8 weeks full pay in lieu of notice.”
7. Following a successful appeal, Mrs Harries is now in receipt of an ill health pension under the NHS Pension Scheme.

8. Mrs Harries first applied for a permanent injury benefit (PIB) in February 2003. Her application was refused, in March 2003, on the grounds that her condition was not considered permanent, i.e. that it was not likely to persist at least until normal retirement age. Following her successful appeal for receipt of an ill health pension, Mrs Harries asked for her application for a PIB to be reconsidered. She explained that she had been awarded Incapacity Benefit until November 2004, was only qualified to be a secretary and could not do manual work.

9. The NHSPA say that they consider whether the member has a qualifying injury (the ‘attribution test’) before they consider the effect that injury has had on the member’s earning capacity (permanent loss of earning ability (PLOEA)). They refer to this second stage as ‘banding’ because the member is placed in one of a number of bands according to the degree to which the injury is judged to have impacted on the earnings capacity.

10. Medical advice was provided for the NHSPA by SchlumbergerSema at the time of Mrs Harries’ original request and later by Atos Origin. The NHSPA have provided a copy of their contract for the supply of medical services, which sets out what is required of their medical advisers. The contract states that the provider of medical services shall be required to provide:
“medical advice and recommendations concerning entitlement to NHS Injury Benefit according to the National Health Service (Injury Benefit) Regulations (SI 1995 No 866)”

11. Atos Origin informed the Injury Benefit Team at the NHSPA on 17 February 2004 that Mrs Harries’ application for a PIB had been successful but that her PLOEA had been assessed at less than 10%. They quoted from the doctor who had considered her application:
“[Mrs Harries] has submitted a claim for [PIB], based on injuries sustained to her wrists as a consequence of poor ergonomic work-based activities. An independent Orthopaedic Consultant has offered the opinion that she would not be capable of returning to her previous work-based typing activities, and she has been accepted for ill-health retirement … It is generally medically accepted that injuries sustained by repetitive work activities would be expected to resolve with a combination of rest, appropriate treatment measures, and avoidance of manual activities …

This lady has the educational qualifications to return to employment in a variety of roles where she could be expected to earn in excess of her NHS salary, and be able to perform upper limb activities, for which appropriate adjustments have been implemented to avoid future recurrence of repetitive injury. There is no evidence to support a permanent loss of earnings capacity, and Permanent Injury Benefit is accepted, with a Band 1 award.”

12. Mrs Harries had submitted a report from a Mr Johnson, Consultant Trauma and Orthopaedic Surgeon, in October 2002 in connection with her application for ill health retirement. Mr Johnson had concluded:
“Overall, I would strongly advise [Mrs Harries] not to resume any occupation that requires her to type.”

13. A further report from another orthopaedic surgeon, Professor Dent, had been obtained in November 2003, during the course of Mrs Harries’ appeal against the decision not to grant her an ill health pension. Professor Dent had concluded:

“My impression of her prognosis is that she will do well and be able to continue in employment as long as she avoids the activities such as typing, which are known to exacerbate her condition. I see no reason why she should not be able to work through to her retirement age of 60 as long as the specific activities which are likely and known to precipitate her symptoms are avoided.”
14. Following an appeal by Mrs Harris, Atos Origin wrote to the NHSPA on 7 July 2004 stating that Mrs Harries’ PLOEA had again been assessed as less than 10%. They quoted from the doctor who had considered the matter:
“It is understood that this is an appeal against the assessment that her [PLOEA] is 10% or less. This medical adviser has considered the existing evidence on file, her detailed appeal letter and has commissioned a medical assessment by a disability analyst doctor …

… [Mrs Harries] raises the issue of not having work experience beyond the areas her condition excludes her from. It is accepted that she is not able to return to her profession, but she herself concedes later that it is possible to retrain for a different career, during which experience can be gained. As regards being a mother, where she lives, and the availability of work, or indeed her individual preferences, this assessment is not required to consider such non-medical individual circumstances. The assessment rather must relate to the applicant’s attributable disability and her educational/vocational capacity. She indicates that she has been given lower rate DLA for life, which relates to preparing a main meal (it is accepted that she would not be suitable for a catering career) and that her Incapacity Benefit assessment, finding her unfit for work till October 2004, is evidence she cannot do any alternative work. However, the assessment of [PLOEA] has to be by reference to age 65 years, and the applicant is 32 years of age.

The examining doctor has provided an assessment which indicates that she has functional restrictions in reaching, lifting and carrying and manual dexterity. The doctor reports a wide range of activities which are restricted at home, leisure and personal life and that she is unable to use a keyboard virtually completely. However, she has a good enough grip to drive a car and attend evening classes 6 hours per week plus study. She hand writes assignments and uses a voice activated computer. She is doing a part-time law course.

Whilst it is accepted that she is not capable of doing any job that involves keyboarding or writing, or manual handling, she is able to use voice activation and has a very good level of educational attainment. This should open up a wide variety of career opportunities for her. Jobs with a predominantly talking component such as counselling, or customer advice would seem appropriate, after appropriate training.

Such jobs would accrue salary levels at the same level or above her NHS earnings. Band 1 is therefore the appropriate assessment.”

15. On the same day, Atos Origin also wrote to Mrs Harries and Carmarthenshire notifying them of the outcome of the appeal.
16. Following a further appeal by Mrs Harries, Atos Origin wrote to the NHSPA again, quoting from the same doctor who had been quoted in February 2004: 

“[Mrs Harries] is a 32 year old lady who has appealed against a decision to award a Band 1 level for [PIB]. The doctor assessing this appeal has not been involved with the case previously. She has supplied a typed letter, detailing her reasons why she feels the previous decision to be inappropriate.
The role of the medical adviser is “to advise on the type of work that the applicant could reasonably do in light of the disability”. It has already been accepted that her injuries arose as a result of her NHS activities. Her job experience has involved duties of a secretarial and clerical nature. Her upper limb condition would most certainly meet the criteria for consideration of the Disability Discrimination Act, requiring any future employer to put in place reasonable adjustments … It is considered that she could return to duties of a similar nature to her previous work experience, provided reasonable adjustments such as voice-activated software and other work aids were supplied. It is considered that she would be able to earn a level of remuneration comparable with her previous NHS position, and that her [PLOEA] should be less than 10%.”

17. Atos Origin wrote to Mrs Harries and Carmarthenshire on the same day, notifying them that Mrs Harries’ PLOEA had been assessed as less than 10%.
DELAY

Background
18. Mrs Harries went on sick leave on 13 August 2001. Her entitlement to full pay ended on 11 February 2002 and she went on to half pay. Her period of half pay was due to expire on 14 August 2002, whereupon she would have gone on to nil pay. However, because Mrs Harries’ employment was terminated (see paragraph 6), she did not actually commence a period of nil pay.

19. Mrs Harries saw a Dr Wright at Carmarthenshire’s occupational heath department as a self-referral on 20 August 2001. She had further consultations with Dr Wright in the following months. On 14 December 2001, a Dr Chatterji (a Consultant Orthopaedic Surgeon in Carmarthenshire’s Department of Trauma and Orthopaedic Surgery) wrote to Dr Wright advising that it had not been possible to arrive at a definite diagnosis for Mrs Harries’ non specific upper limb pain. Dr Wright notified Mrs Harries’ manager of this on 17 January 2002 and recommended a review in three weeks.
20. Dr Wright sent Mrs Harries’ manager a further memo. on 30 January 2002, informing her that an MRI scan had been ordered and recommending a review in March 2002. On 15 March 2002, Dr Wright informed Mrs Harries’ manager of the results of the MRI scan. He said that the long term prognosis was uncertain at that time and recommended a review in April 2002.
21. The NHSPA say that there is no formal application form on which to apply for a Temporary Injury Allowance (TIA). Carmarthenshire say its usual practice is to seek medical advice from its Occupational Health Physician and Dr Wright was asked to consider the possibility of that on 10 April 2002. Dr Wright requested a report from Mrs Harries’ Consultant Orthopaedic Surgeon, Mr Johnson, on 12 April 2002. Mr Johnson responded on 8 May 2002. Dr Wright sought further clarification from Mr Johnson on 13 May 2002. He also wrote to Mrs Harries’ employer on the same day explaining that he had sought further information because he was not sure how much of Mrs Harries’ problem was work-related. Mr Johnson responded on 16 May 2002.

22. Carmarthenshire submitted Mrs Harries’ case to the NHSPA on 5 June 2002 and asked for assistance in deciding if a TIA should be paid. SchlumbergerSema requested further information on 28 June 2002, including a copy of Mrs Harries’ job description and sick leave record. This was sent to them on 5 July 2002.

23. Carmarthenshire met with Mrs Harries on 12 July 2002. In their letter confirming the outcome of this meeting, Carmarthenshire stated that they were still awaiting a decision from the NHSPA about a TIA.

24. On 7 August 2002, SchlumbergerSema informed Carmarthenshire that their medical advisers did not agree that Mrs Harries’ condition was wholly or mainly attributable to her NHS employment and they could not recommend payment of a TIA.

25. Mrs Harries’ employment was terminated on 29 August 2002. Her last ‘working’ day was 14 August 2002 and she was due 11 days’ holiday.

26. On 12 September 2002, SchlumbergerSema again informed Carmarthenshire that their medical advisers did not agree that Mrs Harries’ condition was wholly or mainly attributable to her NHS employment and they could not recommend payment of a TIA.

27. Mr Johnson provided a further report on 30 October 2002.

28. On 31 December 2002, SchlumbergerSema informed Carmarthenshire that their medical advisers had agreed that Mrs Harries’ condition was wholly or mainly attributable to her NHS employment and therefore she was entitled to payment of a TIA. Carmarthenshire’s Payroll & Pensions Manager notified Mrs Harries on 9 January 2003 that the NHSPA had confirmed that she was entitled to a TIA. Mrs Harries was paid a TIA for the period 12 February to 14 August 2002.

29. The Payroll & Pensions Manager sent Mrs Harries an application form for a PIB on 16 January 2003. She completed the form on 18 January 2003. This form was submitted, via Carmarthenshire’s Personnel Department, at the beginning of February 2003. SchlumbergerSema informed the NHSPA on 13 March 2003 that Mrs Harries’ application for a PIB had been rejected on the grounds that her condition was not considered permanent. On the same day, they also notified Mrs Harries and Carmarthenshire.

30. After being notified, on 19 December 2003, that her appeal against the decision not to grant her an ill health pension had been successful, Mrs Harries requested the NHSPA to reconsider her application for a PIB, on 14 January 2004. On 17 February 2004, Atos Origin informed the Injury Benefit Team at the NHSPA that Mrs Harries’ PIB appeal had been successful but that the medical adviser was of the opinion that Mrs Harries’ PLOEA was less than 10%. On the same day, they also notified Mrs Harries and Carmarthenshire. Their letter informed Mrs Harries that she had a further opportunity to appeal. Mrs Harries submitted her appeal on 22 February 2004.

31. Atos Origin wrote to Mrs Harries on 15 June 2004 notifying her that they had arranged an appointment for her to see a Dr Robinson on 28 June 2004. Atos Origin informed the NHSPA on 7 July 2004 that the medical adviser was still of the opinion that Mrs Harries’ PLOEA was less than 10%. On the same day, they also notified Mrs Harries and Carmarthenshire.

32. Mrs Harries appealed against this decision on 9 July 2004. Atos Origin notified the NHSPA on 26 July 2004 that their medical adviser had not changed his assessment of Mrs Harries’ PLOEA. On the same day, they also notified Mrs Harries and Carmarthenshire.

SUBMISSIONS
About the merits of the decision 

33. Mrs Harries has referred to a leaflet which states:

“Permanent injury benefit (PIB) may be payable if the injury causes a permanent reduction in your earning ability of more than 10% in the general field of employment. It can be paid if:

♦
the number of hours you are able to work is permanently reduced; or

♦
you have to change to a lower paid job; or

♦
you have to leave your NHS employment.

If the permanent reduction of your earning ability caused by the injury is 10% or less, you will not receive any benefits.
This allowance is intended to top up your income (ie NHS pension and certain Social Security benefits) to ensure that you have a guaranteed income. This is a percentage of your average pay.”

34. Mrs Harries submits:

34.1. She lost her NHS job as a result of her injury.

34.2. If ‘appropriate adjustments’ could be made to allow her to return to work, there would be no basis for paying her an ill health pension.

34.3. Her symptoms are ongoing so there is no question of avoiding a recurrence.

34.4. It is unreasonable to take into account her academic qualifications or her ability to retrain for another career. The NHSPA would not expect someone in their late 50’s to retrain and therefore her age is being taken into account when it should not be. She is being penalised for having good academic qualifications.

34.5. The reference to ‘the general field of employment’ suggests jobs that do not require any specific qualifications. She is not capable of working in the general field of employment and, if she were, she would not be in receipt of state benefits.

34.6. The Regulations do not mention any need to prove a reduction in earning ability in the general field of employment nor taking into account the individual’s ability to retrain or their academic qualifications.

34.7. Paragraph 4(1) refers to any person to whom Regulation 3(1) applies, that is persons who are (inter alia) in the paid employment of an employing authority. Therefore, paragraph 4(1) applies to a person who is still in the paid employment of the NHS. The criterion “whose earning ability is permanently reduced by more than 10 per cent” only applies to persons who are still employed by the NHS.
34.8. The use of the present tense, i.e. the word “is”, denotes certainty, which does not allow for speculation.

34.9. It is not appropriate to read the word “permanent” into Regulation 4(2). If the draftsman had intended this to be the case, it would have been included given the close proximity of the two sections.
34.10. Regulation 4(2) (see Appendix, paragraph 4) refers to ‘the degree by which [her] earning ability is reduced at that date’. Therefore the relevant reduction in earning ability is as at the date her employment ended not ‘some speculative time’ in the future. At the time her employment ended, her earning ability was nil. The words “is reduced” indicates that certainty is required. Certainty could only be obtained by reference to a quantifiable reduction in earning capacity. If a person was in a lower paid job prior to leaving, the reduction in earning capacity would be the difference between their former and current salaries. Where someone is not working prior to leaving, their earning capacity is nil. This was the case for her. These are quantifiable assessments. There is no scope for speculation as to future earnings.
34.11. The reduction in earning ability must be measured by reference to the circumstances applicable on the date of leaving employment. The need for certainty inherent in the Regulations supports this. The requirement for permanency linked to earning ability, therefore, has to relate to the person’s employment in the NHS.

34.12. Under employment law, employers are actively encouraged to find alternative work for injured employees. If the Regulations are not interpreted as above, it is not in an NHS employer’s interests to re-employ injured employees because it costs more than terminating the contract of employment.

34.13. Regulation 4(4)(a) refers to a reduction in emoluments and an income related to average remuneration. The reduction in earning ability, therefore, only relates to the member’s employment in the NHS; not the wider field of employment. Reduction in earning capacity has to be determined in relation to the reduction in pay in the relevant NHS employment. The Regulations only relate to the individual’s NHS employment.

34.14. Regulation 4(3) refers to an individual who ceases to be employed other than by reason of the injury or disease. Such an individual may be eligible for a PIB from the age of 60.  An individual is able to leave NHS employment, take up alternative employment and receive a PIB upon retirement. The Regulations do not, therefore, seek to deny PIB to employees who are capable of taking up alternative employment outside the NHS.
34.15. Regulation 13(4) refers to the abatement of an allowance on re-employment in the NHS. This surely contradicts the conclusion that speculation as to a person’s ability to regain employment in the future should be a consideration in awarding a PIB. The Regulations do not rule out the possibility of earning in the future; they make provision for it. Furthermore, the PIB is only stopped if the person is re-employed by the NHS; not in the general field of employment.

34.16. Nowhere in the Regulations is the word ‘permanent’ mentioned in relation to earning ability except in Regulation 4(1), which clearly applies to a person who is still in the paid employment of an employing authority. NHSPA have added this word to the banding tables.

34.17. A key element, in placing an individual in the appropriate band for loss of earning ability, is the impact of the injury on ability to earn in the wider employment market. This has not been given sufficient consideration in her case.

34.18. Atos Origin and Mr Dent have taken a general view in their prognosis of her RSI rather than looking at the specific progress of her condition. Her injury has not recovered despite the fact that she has not worked since August 2001. Most clinicians seem to have the opinion that RSI is completely recoverable so long as the activity which led to the initial injury is avoided. It is true that RSI can be treated with rest and avoidance of so-called “trigger activities” but it is not always the case. The fact that her injury has not recovered despite her being out of work since August 2001 should indicate that it has progressed beyond a work-based injury.
34.19. The Atos Origin report shows that her condition is exacerbated by a wide range of activities which have nothing to do with her NHS employment. The NHSPA did not have the detailed and specific information about the restrictions on her daily activities needed to appreciate the full picture. They did not, therefore, pick up the contradictions apparent in the medical advice.

34.20. The restrictions caused by her injury go further than typing or keyboard activities. It would be necessary for her to avoid all activities which exacerbate her condition in order for it to resolve. It is not, however, possible for her to avoid all use of her hands and arms and therefore it is impossible for her to avoid constantly aggravating her condition.
34.21. Atos Origin accept that she should avoid “manual activities” in order for her condition to recover. They should, therefore, have accepted that there was no possibility of her recovering in the future.

34.22. On 7 July 2004, Atos Origin “accepted that she is not capable of doing any job which involves keyboarding, writing or manual handling”, before going on to say that “jobs with a predominantly talking component such as counselling or customer advice would seem appropriate”. This is a clear contradiction. Predominant is not the same as avoiding altogether. Any job which involves the components of keyboarding, writing or manual handling is beyond her capability. The example of counselling involves writing/typing of reports so is not a suitable job for her. She accepts, however, that voice activated software means that typing work could be avoided.
34.23. It has been suggested that, because she has good qualifications, she is capable of pursuing an alternative career. This, however, ignores the fact that, regardless of her qualifications, she is not physically capable of pursuing another career. Her situation is akin to someone who loses their arms in an industrial accident; she has not lost her arms but her injury severely restricts her use of them. Medical opinion has advised her not to write and any further study would involve some element of writing.

34.24. Mr Johnson’s report did not suggest any further restrictions on her employment outside her NHS duties because it had been prepared in support of her ill health retirement application. It has little evidential value with regard to her PIB application and was only submitted to dispute the opinion offered by Atos Origin to the effect that she could return to a career similar to her NHS employment.
34.25. She is incapable of earning 90% of her former salary in the wider employment market. In fact, the medical evidence suggests that she should avoid employment altogether, which would mean a permanent reduction in her earning ability of more than 75%.

35. Mrs Harries also suggested that Carmarthenshire terminated her employment to avoid paying an injury benefit. She suggests that her contract could not have been terminated because of incapacity because she was expected to make a full recovery at the time the decision was made.

36. Mrs Harries suggests that, had she been in receipt of a TIA, Carmarthenshire would have been encouraged to see that her application for an ill health pension was accepted earlier because they would have been responsible for paying the TIA. She considers that it falls within my jurisdiction because it was an attempt to deny her a benefit under the injury benefits scheme.

37. The NHSPA accepts that Mrs Harries is permanently incapable of carrying out her former NHS duties as a secretary due to an ongoing upper limb condition and that her condition is wholly or mainly attributable to those duties. They say that, based on all the medical evidence seen and the recommendation of their medical advisers, they have assessed Mrs Harries’ PLOEA as falling in the band of ‘up to 10% loss of earnings’.

38. Carmarthenshire say that Mrs Harries’ employment was terminated on the grounds of capability due to ill health and her case was progressed in accordance with the Trust’s absence procedure.
About delay
39. Mrs Harries says: 

39.1. The NHSPA’s leaflet for employers states that employing authorities calculate a TIA. Therefore there was no reason why there should have been a delay, after she went on to half pay, in her receiving a TIA. She had been submitting doctor’s certificates for a month at a time and therefore Carmarthenshire had been given plenty of time to assess her for a TIA.

39.2. There was no confusion as to her diagnosis. Her condition had been continually referred to as RSI since September 2002 by Dr Wright. The letters and memo’s submitted by the NHSPA also refer to RSI and other non-work related injuries, e.g. rheumatoid arthritis and cervical rib. It is nonsense to suggest that there was any confusion about her diagnosis among the medical advisers. They would not be confused by a diagnosis of a congenital abnormality such as hers. It is more likely that the delay was caused by the fact that she had taken out a claim for negligence against her employer.
39.3. It was not necessary for Carmarthenshire to refer her case to the NHSPA. Her certified sickness was for ‘bilateral tenosynovitis’, which is a prescribed industrial disease. All that was required was for the occupational health department to confirm that her injury was the result of her work and Carmarthenshire should have paid the TIA automatically. The occupational health department stated that she had a work related injury in September 2002.
39.4. Referring her to an orthopaedic surgeon, who had only seen her once in January 2002 and was awaiting the results of an MRI scan, simply delayed a decision. There was sufficient evidence to show that she had a work-related injury and the occupational health consultant was qualified to give an opinion.

39.5. Referring her to a consultant with a special interest in RSI was just a delaying tactic.

39.6. Had she been granted a TIA, she and her family would not have suffered any financial difficulties and she would not have accepted the termination of her employment. She was left to survive on Incapacity Benefit. She was left with the options of remaining with Carmarthenshire on nil pay and no state benefits or accepting the termination of her employment so that she could claim state benefits. A TIA would have meant that she could have had up to 85% of her salary for a further period. She had a family to support and a mortgage to pay so was forced to accept the termination of her employment. The delay in awarding her a TIA cost her both her job and her career.
40. The NHSPA say that the time taken to assess Mrs Harries’ application, including reviews conducted under the appeals process, has involved no more than ordinary due process. There has been no undue delay in considering her case.

41. Carmarthenshire say that the decision to pay a TIA is usually taken by the relevant employing authority. The NHSPA’s Guide for Employer’s makes it clear that the NHSPA should be consulted if there is any doubt as to the employee’s entitlement. Mrs Harries’ case was not clear cut in terms of assessing to what extent her injury was work-related and so the case was referred to the NHSPA.
About Information
42. Mrs Harries submits:
42.1. A booklet given to her 9½ years ago, when she commenced employment, was of no use to her. Booklets should be sent to employees on long-term sickness absence or who have suffered an injury. There were no posters at her place of work and she was not told about the Injury Benefits Scheme.

42.2. The booklet she was sent did not contain Scheme details; rather, it directed her to other leaflets. She should have been sent a booklet containing information about the Scheme.

42.3. Employers are provided with sample letters and forms to send to Payroll and Pensions concerning an employee’s right to claim a TIA. She received nothing from Carmarthenshire. Mrs Harries has submitted copies of the appendices from the guidance leaflet provided by the NHSPA for employers and employees (a copy of the leaflet can be found on the NHSPA website).
42.4. Whilst she accepts that the Pension Scheme is mentioned in her contracts of employment, she refutes the suggestion (by Carmarthenshire) that the Injury Benefits Scheme is referred to.

43. The NHSPA say that responsibility for drawing employees’ attention to the Scheme rests with employers. They say that they have prepared a booklet, which is available through NHS employers and on their website. The NHSPA also say that they ask employers to give all new members of the NHS Pension Scheme a booklet, which makes reference to the Injury Benefits Scheme.

44. Carmarthenshire say:
44.1. They issued Mrs Harries with a booklet (SDER), which contains a list of available information leaflets, on 26 and 28 March, 14 May and 16 July 2002.

44.2. Contracts of employment refer to the Injury Benefits Scheme and the Pension Scheme is referred to in letters offering employment. Carmarthenshire have provided copies of offers of employment dated 19 January 1994 and 16 February 1995, together with contracts of employment dated 27 January, 8 April, 8 August and 15 December 1994, 27 January 1995 and 1 May 1996.
The letters offering Mrs Harries employment say:

“The post is superannuable unless you opt out of the National Health Service Superannuation Scheme or are not eligible to join.”

The contracts of employment stated that the employee is entitled to join the NHS Pension Scheme. With regard to injury benefit, the contract stated:

“If you are prevented from working owing to illness then, you will be entitled to an allowance under the Carmarthenshire and District’s Sick Pay Scheme. This scheme provides for an allowance ranging from one month’s full pay to six months’ full pay and six months’ half pay depending upon your length of service.”

CONCLUSIONS

Loss of earning ability
45. Permanent Injury Benefit may be paid to an individual whose earning ability is permanently reduced by more than 10% as a result of an injury which is wholly or mainly attributable to his or her NHS employment.

46. Mrs Harries has suggested that the NHSPA have inserted the word ‘permanent’ into parts of the Regulations where it does not appear. The Regulations need to be read as a whole and Regulation 4(1) (see paragraph 3 of the Appendix) makes it clear that the benefit is payable to a person whose earning ability is permanently reduced by more than 10%. Although Regulation 4(2) does not specifically include the word permanent.  It would not make sense to provide that a benefit was payable to an individual whose earning ability was permanently reduced (Regulation 4(1)) and then remove the requirement for permanence in the calculation of the amount of the benefit (Regulation 4(2)).

47. The final sentence of Regulation 4(2), to which Mrs Harries has drawn my attention, refers to the date at which the assessment of PLOEA is made. It does not mean that an individual whose earning ability is reduced by more than 10% on that particular date qualifies for a PIB if their earning ability is likely to recover in the future. Regulation 4(2) does envisage some form of assessment as to the permanence of the individual’s condition. Support for this interpretation can be found in Regulation 13(2), which provides that an individual who is not in receipt of a PIB because his earning ability was not assessed as permanently reduced by more than 10% may receive a PIB if his condition deteriorates. The assessment may take place at the date the person leaves NHS employment but must include some judgement as to the permanence of the reduction in earning ability. This, by definition, requires a certain amount of “speculation” as to the future outcome of the individual’s condition; such speculation as is normally the case when making a prognosis as to the outcome of an injury or disease. 
48. Earning ability is not defined in the regulations. Earning ability is not tied to the individual’s NHS employment; account should be taken of the member’s ability to earn within the wider employment market. Mrs Harries considers that account should not be taken of either her qualifications or her ability to retrain. Both of these attributes contribute to her ability to earn a living and I do not think that it is unreasonable that they should be taken into account.

49. Mrs Harries says that she is being penalised for having good academic qualifications. Penalise does not seem to me to be an appropriate word. But she is right that others with less ability and qualification than her may more easily satisfy the criteria; for example a bricklayer’s assistant who hurts his back is highly likely to have his earning capacity impaired whereas the same injury may not have the same effect on her earning capacity.
50. Atos Origin are of the opinion that Mrs Harries is capable of undertaking alternative employment at a similar level of earnings to her NHS role. Although Mr Johnson advised her to refrain from typing, he did not suggest that there were any other restrictions on her ability to work. Professor Dent also commented that Mrs Harries should have no problem continuing in employment until normal retirement age, provided that she avoided the activities which aggravated her condition. In the light of this, Atos Origin’s view does not appear to be unreasonable although I appreciate that Mrs Harries is of the view that her condition restricts her use of her arms to such an extent that she is required to refrain from all types of work. 
51. I do not disagree with Mrs Harries when she notes that Regulation 4(4)(a) refers to emoluments and average remuneration in relation to the individual’s NHS employment, although I also note that Regulation 4(4)(a) applies to a temporary injury benefit. An injury benefit is intended to provide the individual with compensation for the loss of earning ability caused by an injury or condition which is attributable to his or her NHS employment. It is appropriate, therefore, that the benchmark for that compensation should be the individual’s level of earning in his or her NHS employment. If, as in Mrs Harries’ case, it is considered that the individual will be able to earn at a commensurate level, albeit outside the NHS, the need for such compensation falls away. It would not be appropriate to provide compensation at a level which, when added to any alternative earnings, would give the individual a greater level of income than he or she had previously enjoyed through employment in the NHS.
52. The fact that Regulation 13 provides for the possible abatement of injury benefit at some future time does not remove from the NHSPA the need to make a reasonable assessment of the effect an injury has had on the individual’s ability to earn.

53. I am not persuaded that the Regulations have been misinterpreted or that irrelevant matters have been taken into account in reaching an assessment of Mrs Harries’ PLOEA.
54. However, I do have some concerns about the decision making process itself. The Regulations provide for the questions as to the rights of individuals under the Regulations to be decided by the Secretary of State. The NHSPA act on behalf of the Secretary of State but it is clear from the correspondence that decisions concerning eligibility for TIA and PIB were being taken by Atos Origin. Those decisions were simply being notified to the NHSPA at the same time as the member and the employer. I am not persuaded that this procedure complied with the Regulations or with the contract for medical supplies adduced by the NHSPA. It is going some way beyond the provision of ‘medical advice and recommendation’.
55. Having said this, I am not persuaded that this flaw in the process has caused Mrs Harries any injustice. It is unlikely that the NHSPA would have come to a different conclusion had the decision been referred back to them before Atos Origin notified Mrs Harries. There is no disagreement between the parties that Mrs Harries is unable to continue to perform the duties for which she was employed by the NHS and that she should avoid similar activities in the future. Nor have I seen any evidence that contradicts Atos Origin’s advice that Mrs Harries would be able to earn at a similar level to her NHS employment by undertaking some other form employment.
Delay

56. Mrs Harries first became eligible to be considered for a TIA when her period of full pay sick leave came to an end in February 2002. Her case was referred to Dr Wright in April 2002, although her condition had been under review by him since August 2001. During this period, Mrs Harries was undergoing tests to establish the cause of her upper limb pain. Dr Wright did not feel able to determine her eligibility for an injury benefit. I understand Mrs Harries’ rejection of any suggestion that the medical advisers were “confused” by her diagnosis but the stumbling block was not with the diagnosis but with the question of attributability. Mrs Harries points out that Dr Wright referred to her condition as RSI from September 2002 but this post-dates the delay under consideration.
57. Mrs Harries has suggested that Carmarthenshire should not have referred her TIA case to the NHSPA. I do not think that Carmarthenshire can be criticised for referring a case where there was some doubt as to the individual’s eligibility.
58. Mrs Harries eventually received a TIA for the period 12 February to 14 August 2002, i.e. the full period of her reduced earnings. She has suggested that Carmarthenshire terminated her employment in order to avoid paying further TIA and because of her claim for negligence but I see no evidence to support her assertion. The fact that she was expected to make a recovery at the time Carmarthenshire made the decision, to terminate her employment, does not support this assertion. It may well be that an employee is not considered to be permanently incapacitated but that recovery is felt to be too far in the future for the employer to be willing to continue the contract of employment. Mrs Harries argues that Carmarthenshire would have had more of an incentive to pursue her ill health retirement case if they were still paying a TIA. Given that the decision as to her eligibility for an ill health pension lay with the NHSPA, I do not accept that this was the case.
59. Mrs Harries argues that she would not have left her employment had she been awarded a TIA at an earlier date. She argues that she lost her job and her career as a consequence of not being awarded a TIA. I note that Mrs Harries has received a backdated TIA, together with a backdated ill health retirement pension. In other words, she has now received all the benefits to which she is entitled.  The fact that she qualified for ill health retirement benefits (albeit on appeal) suggests that her employment would not have continued much longer regardless of any decision concerning her eligibility for a TIA. It is doubtful that Mrs Harries’ job or career would have continued in the NHS regardless of any award of TIA.  
60. The process of considering Mrs Harries’ eligibility for a PIB became entangled in her application for and subsequent appeals concerning an ill health pension. There was a considerable gap between Mrs Harries being notified that her application had been unsuccessful and her appeal. Other than that, there are no significant delays within the appeal procedure.
Information

61. Mrs Harries has complained that she was not given adequate information about the Scheme in a timely manner. She does not appear to have been given information about the injury benefits scheme before March 2002. The employment contracts provided by Carmarthenshire (see paragraph 44.2) do not provide information about the injury benefits scheme. The reference there is to the sick pay scheme. However, there is no formal application required for a TIA and Mrs Harries was referred for consideration without her active participation. The delays which subsequently arose were caused by uncertainty in the medical advice rather than any lack of knowledge on Mrs Harries’ part. Equally, her application for a PIB was not delayed by any lack of knowledge about the Scheme on her part. 
62. I am satisfied that the NHSPA, for its part, provided, via its website, such information as could reasonably be expected.

63. Carmarthenshire are not bound to use the sample letters provided in NHSPA booklet; the failure to do so does not amount to maladministration.
Summary

64. I am satisfied that the NHSPA have not misinterpreted the Regulations and that no irrelevant matters have been taken into account in reaching a decision concerning Mrs Harries’ eligibility for an injury benefit.

65. I see no reason to come to any different view than that her earning ability has not been reduced by more than 10% and thus that PIB is not payable.
66. I have reservations about the decision making procedure but conclude that the flaws I have identified have not caused Mrs Harries any injustice.
67. There were no unnecessary or unreasonable delays in considering her eligibility for an injury benefit.

68. Carmarthenshire could have provided information about the injury benefits scheme for Mrs Harries at an earlier stage but its failure to do so has not caused Mrs Harries any injustice.

DAVID LAVERICK

Pensions Ombudsman

29 March 2007

APPENDIX

The National Health Service (Injury Benefits) Regulations 1995 (SI 1995/866)

69. Regulation 3 provided:

“Persons to whom the regulations apply

(1) Subject to paragraph (3), these Regulations apply to any person who …

… sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is attributable to his employment and also to any other injury sustained and similarly, to any other disease contracted, if –

(a) it is attributable to the duties of his employment;

…”

70. The 1995 Regulations were amended by The National Health Service (Injury Benefits) Amendment Regulations 1998 (SI 1998/667) so that the words “wholly or mainly” were inserted before “attributable” in paragraph (2).

71. Regulation 4 (as amended) sets out the scale of benefits. Regulation 4(1) provides:
“… benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent. by reason of the injury or disease, ...”

Permanent Injury Benefit

72. Regulation 4(2) provides,

“Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5) [temporary injury allowance], has been paid under these Regulations … there shall be payable, from the date of cessation of employment, an annual allowance of the amount, if any, which when added to the value … of any of the pensions and benefits specified … will provide an income of the percentage of his average remuneration … appropriate to his service in relation to the degree by which his earning ability is reduced at that date.”

73. The annual allowance is a percentage of the person’s average remuneration. Regulation 4(2) contains a table of ‘Service’ against ‘Degree of reduction of earning ability’ indicating the appropriate percentage. The scale ranges from 15%, for someone with less than five years’ service whose earning ability is reduced by more than 10% but less than 25%, to 85% for someone with 25 years or more service whose earning ability is reduced by more than 75%. ‘Earning ability’ is not defined in the Regulations.

74. Regulation 4(3) provides:

“Where, before attaining age 60, a person to whom regulation 3(1) applies ceases to be employed as such a person other than by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5), has been paid under these Regulations in consequence of the injury or disease, he may be paid, from the date on which he attains age 60, or such earlier date as the Secretary of State may in any particular case allow, an annual allowance of the amount, if any, which when added to the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) will provide an income of the percentage of his average remuneration shown in whichever column of the table in paragraph (2) is appropriate to his service in relation to the degree by which his earning ability is reduced by reason of the injury or disease at that date.”

75. In addition, Regulation 4(9) provides for the payment of a lump sum, which is calculated as a proportion of average remuneration. Regulation 4(9) contains a table of ‘Degree of reduction of earning ability’ against ‘Proportion of average remuneration’ which sets out the appropriate proportion. This ranges from one-eighth to one-half of average remuneration.

Temporary Injury Allowance

76. Regulation 4(4) provides,

“Where a person to whom regulation 3(1) applies suffers a reduction in the emoluments of an employment mentioned in that regulation by reason by the injury or disease, there shall be payable, from the date of that reduction, an annual allowance -

(a)
of the amount, if any, which when added to the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6), will provide an income of the percentage of his average remuneration shown in whichever column of the table in paragraph (2) is appropriate to his service in relation to the degree by which his earning ability is reduced at the date that his emoluments were reduced; or

(b)
of the amount, if any, which, when added to the value, expressed as an annual amount, of any pension specified in paragraph (6)(a), will provide an income at the annual rate at which a pension would have been payable to the person under his relevant pension scheme if, on the day before such reduction, he had ceased to be employed and was incapable of discharging efficiently the duties of his employment by reason of permanent ill-health or infirmity of mind or body;

whichever is the greater …”

77. Regulation 4(5) (as amended) provides,

“Where, on or after 1st April 1991, a person to whom regulation 3(1) of these Regulations applies … is or was on leave of absence from an employment mentioned in those regulations with reduced emoluments by reason of the injury or disease, there shall be payable by that person’s employing authority on behalf of the Secretary of State, during or in respect of the period of such leave and without regard to any reduction in the person's earning ability, an annual allowance of the amount, if any, which when added to the aggregate of –

(a) the emoluments payable to the person during his leave of absence, and

(b) the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) (including the value of any equivalent benefits payable under the enactments consolidated by the Social Security Contributions and Benefits Act 1992), will provide an income of 85 per cent. of his average remuneration.”

Review and adjustment of allowance

78. Regulation 13 provides,

“(1)
The Secretary of State shall review the amount of an allowance payable under Part II of these Regulations in the light of -

(a) a further reduction of the person’s earning ability by reason of the injury or disease;

(b) the commencement or cessation of payment to the person of a benefit mentioned in regulation 4(6)(b), by reason of the injury or disease; or

(c) the commencement of a pension payable to the person under a relevant pension scheme or an increase in such a pension not being an increase under the Pensions (Increase) Act 1971; …

(2)
A person not entitled to benefits under these Regulations by reason only that his earning ability was not permanently reduced by more than 10 per cent. shall be entitled to receive such benefits if, in consequence of a further reduction by reason of the inquiry or disease, his earning ability is permanently reduced to aggregate by more than 10 per cent. except that such benefits shall not be payable in respect of any period before such further reduction or for a period of more than 13 weeks before the Secretary of State is notified in writing of such further reduction, whichever is the later.

(3) …

(4) Where a person who is entitled to an allowance under Part II again becomes employed in an employment mentioned in regulation 3(1) or becomes employed in an employment mentioned in any corresponding provision in force in Scotland, Northern Ireland or the Isle of Man, then, whilst he continues in such employment, the allowance under Part II shall be abated by an amount by which it would, when aggregated with his relevant income, exceed the amount of his former earnings.

For the purposes of this paragraph— 

(a) “relevant income” means the amount of any emoluments payable to the person in question in respect of the further employment plus the amount of any pension payable to him under a relevant pension scheme;

(b) “former earnings” means, in relation to that person, the average remuneration by reference to which the allowance was determined or the annual rate of his emoluments at the date on which the allowance became payable, whichever is higher;

(c) where the further employment is employment of the type mentioned in regulation 3(1)(c), that person shall be deemed to be in receipt of emoluments equal in amount to those which would have been payable, in the opinion of the Secretary of State, to a person employed whole-time by an employing authority on similar duties.

(5) …”

Determination of questions

79. Regulation 22 provides,

“Any question arising under these Regulations as to the rights or liabilities of a person to whom these Regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependant of such a person, shall be determined by the Secretary of State.”

NHS Injury Benefits Scheme – Appealing Against the Decision

80. Atos Origin have produced a booklet, describing the procedure for appealing against its decisions, which is provided for individuals with the decision letters. This states:

“How do I begin my appeal?
There is a formal appeals process laid down by the NHS Pensions Agency, outlined as follows:

You should write to Atos Origin Medical Services making sure that your letter includes:

…

It is very important that you explain that you are appealing against the decision and why you disagree with it. You are advised to send as much evidence as possible in support of your case.

Where possible, your appeal should be based upon new and/or fresh factual evidence … However, you can appeal without the benefit of further evidence if you wish.

If you intend to send further information, the type of reports which will help us the most are …

…

Is there a limit to how many times I can appeal?
Yes, you can appeal to Atos Origin Medical Services up to three times.

What will happen when you receive my request for an appeal?
Your personal Case Administrator will contact you to acknowledge receipt of your letter …

The Case Administrator will then discuss your case with one of our medical advisers who has not previously been involved in the decision making process of your case.

If we need to obtain further evidence before making a decision, we may write to a medical specialist …

If we request a report, we will pay for this.

…

Can I appeal again after this?
Yes. If you wish to appeal a second time, we will appoint an alternative medical adviser to review your case. This will be a doctor not previously involved in your case.

And if I remain dissatisfied, can I appeal again?
Yes, although this is the last time that you can appeal under the form internal appeals process. This third appeal will involve the Senior Medical Adviser, who is a Senior Consultant in Occupational Medicine, and the Senior Appeals Manager at the NHS Pensions Agency. A decision will normally be sent to you within 6 weeks.

Is there a time limit to requesting an appeal?
There is no time limit for making a first appeal but wherever possible, we would expect this to be made within 12 months of the date of the decision you are appealing against. Once an appeal has been made and the outcome of this has been notified to you, we adopt the same line as the Agency takes when dealing with general appeals and disputes. That is, if you remain dissatisfied with the appeal decision, you must ask for any further appeal within 6 months.
Guidance on the NHS Pensions Agency’s approach to complaints and disputes is contained in the ‘Guide to the NHS Pension Scheme’ booklet. You can get a copy from your employer. Alternatively you can view or download it free of charge from the Agency’s website at …

Other sources of help
The Pensions Advisory Services (PAS) or the Pensions Ombudsman is (sic) also available to help you …

You can ask the PAS at any stage. But if you prefer to ask the Ombudsman to help, he will normally require you to have exhausted the Agency’s Internal Dispute Resolution (IDR) Appeals procedures first …”
Provisions governing the Internal Dispute Resolution Procedures

81. Section 50 of The Pensions Act 1995 requires arrangements to be put in place for the resolution of disagreements. Section 50(2) provides:
“(1) The trustees or managers of an occupational pension scheme must secure that such arrangements as are required by or under this section for the resolution of disagreements between prescribed persons about matters in relation to the scheme are made and implemented.
(2) The arrangements must -
 (a) provide for a person, on the application of a complainant of a prescribed description, to give a decision on such a disagreement, and

 (b) require the trustees or managers, on the application of such a complainant following a decision given in accordance with paragraph (a), to reconsider the matter in question and confirm the decision or give a new decision in its place.”
82. The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulation 1996 set out in greater detail how the arrangement is to operate:

“5 Notice of a decision
(1) Subject to paragraph (3), a decision on the matters raised by an application under regulation 4 shall be issued to the complainant and, where applicable, his representative by notice in writing within two months from the date on which the particulars specified in regulation 4(2) were received.

…

(3) If, in any case, written notice of a decision under section 50(2)(a) of the Act is not issued within two months from the date on which particulars of the disagreement were received, an interim reply must immediately be sent to the complainant and, where applicable, his representative setting out the reasons for the delay and an expected date for issuing the decision.

6 Referral of disagreement to the trustees or managers

(1) An application to the trustees or managers of a scheme to reconsider a disagreement in respect of which a decision referred to in regulation 5 has been made may be made within six months from the date of the notice of the decision and shall set out particulars of the grounds on which the application is made.

…

7 Notice of decision from trustees or managers

(1) Subject to paragraph (3), the trustees or managers of a scheme shall issue to the complainant and, where applicable, his representatives a notice in writing of their decision on the matters raised under regulation 6 within two months from the date on which the particulars specified in regulation 6(2) were received by them.”
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