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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C W Matthews

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mr Matthews complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  He also alleges that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Matthews was born on 9 January 1949.

5. Mr Matthews says that he did not receive a copy of the Teachers’ Pension Scheme booklet when he joined the Scheme in 1975.

6. He also says that, following a meeting with a Prudential sales representative, he agreed to pay AVCs to Prudential from April 1994 and alleges that the representative did not mention the PAY option. He states that if he had been informed about PAY, he would not have opted for paying AVCs. Prudential have not been able to produce a copy of the original application form. 

7. Mr Matthews has varied the amount of his AVCs payable on four occasions so far after establishing his policy. On 10 June 1998 and 2 December 1998, he signed AVC Amendment forms (countersigned by a Prudential representative) which included a Section 2, “Pension Scheme Details.” This section asked: 

“Please indicate by ticking the appropriate box if, since joining the Teachers’ AVC facility, you have started

--------------------

Past Added Years? – [Not ticked]

The other questions in this section regarding his free-standing AVCs and pensionable employment other than under the Teachers’ Pension Scheme respectively were also left unanswered.

8. The form contained a “Declaration” as follows:

“I understand and accept that:

(b) because individual circumstances vary, you should, before amending the level of your additional voluntary contributions, consider your position carefully; 

9. On 23 July 2000 and 9 September 2000, he signed AVC amendment forms (not countersigned by a Prudential representative) which included, under Section 10, “Declaration”:

“Prudential’s representative has clearly explained the alternative methods available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review [not ticked on both forms].

Completion of the application form only [ticked on form completed in July but not the one in September].  

Because Prudential has not completed a Personal Financial Review, I understand that they can only provide advice regarding the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received “Your Personal Quotation” and the Members’ Brochure “An easy way to top up your pension” paying particular attention to the Section entitled “Key Features”…….

I have been made aware of booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Past Added Years” option.”

10. Mr Matthews states that it was only after that he obtained some financial advice in 2004 that he realised PAY would have been the appropriate option for him.

11. In his letter dated 1 July 2005 to my Office, Mr Matthews wrote:

“I did not receive a copy of the booklet “A Guide to the Teachers’ Pension Scheme” when I amended my AVC with Prudential. I do not think that I asked for a copy although I now realise that I should have done.

I accept that I signed two….forms…..to amend my AVC which I now know included in the small print a reference to the added years option which was not there when I originally took out my AVC. This change was not brought explicitly to my attention and I accept that I did not notice this addition. At the time, I was just amending my policy and did not realise that there was an alternative that I should consider instead. I do not think that it is “adequate” to insert new information in the small print of the forms and assume the customer appreciates its significance or even notices it.

……I feel that once committed to a pension scheme it is quite natural to wish to continue and it should not be assumed by Prudential that a full reappraisal takes place every time a customer makes an amendment to their contributions.

It seems to me that Prudential are trying to justify the failure to alert me to the existence of the added years option when they sold me the original policy, by stating that a reference to this option had been later inserted in the small print of parts of an agreement to amend my policy at a later date. I do not find this very convincing.” 

PRUDENTIAL’S POSITION 

12. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Matthews  about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

13. They feel that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option, a contention which Mr Matthews rejects because he says that, in his case, there was no such discussion.

14. Prudential states that the way that alternative options to AVCs have been brought to the members’ attention has changed over time. Inclusion of the information about PAY in the their member AVC  booklet and a declaration confirming that PAY had been brought to the applicant’s attention on their application form were introduced in January 1995 and January 1996 respectively.  

15. Prudential argues that cases arranged before the documentation changes should not be treated differently to those arranged afterwards because they feel that inclusion of the PAY references did not change their existing processes and procedures already in place to alert clients to the other options.   

16. Prudential have not been able to inspect the original signed application form from Mr Matthews because it is no longer available. They also have no record of any Personal Financial Review (fact find) being completed or advice being given to him. They say that there was no regulatory requirement for them to keep details of all AVC transactions and therefore have no documentary evidence of how Mr Matthews was informed of his options. 

17. Prudential assert that Mr Matthews had confirmed his agreement to the information contained on the AVC amendment forms including the PAY declaration by signing the forms on 23 July 2000 and 9 September 2000 and believe that this is adequate to have alerted him to the PAY option. They confirm, however, that the booklet entitled “A Guide to the Teachers’ Pension Scheme”, issued by the administrators of the Teacher’s Pension Scheme, would not have been automatically sent to Mr Matthews when he completed the amendment forms. They say that reference to the booklet is included only to ensure clients are made aware of the  existence of PAY. Mr Matthews could have contacted the TPS administrators at any time for a copy of the aforementioned booklet.

18. Prudential have not been able to contact the representative for his recollections of the meeting. 

CONCLUSIONS

19. While I accept Prudential’s assertion that their standard application form at the time will have included a question about PAY, in the absence of such documentation, I have no means of knowing how that question was answered or indeed that Mr Matthews did in fact sign such a form.

20. In 1998, the AVC amendment form had not yet been updated to include a declaration confirming that PAY had been brought to the applicant’s attention. I do not conclude from the fact that there was an unanswered question on the form that PAY was thereby brought to Mr Matthews notice.

21. By 2000, however, Prudential had revised their AVC amendment form to include the a declaration about PAY declaration. By signing this revised form on two occasions,  Mr Matthews confirmed that his attention had been drawn to a booklet giving details of PAY and how to obtain a PAY quotation should he have wished to do so. Although, Mr Matthews’ explanation given above as to why he did not research the PAY option in more detail is understandable he cannot maintain that he was by then unaware of the option.  Those subsequent action also cast considerable doubt on his statement that he would have chosen PAY had the option been brought to his attention at the outset. 

22. The evidence leads me to conclude that Mr Matthews would not have acted differently had the PAY option been more clearly laid before him when he first agreed to make AVC contributions and his complaint is not therefore upheld.  

DAVID LAVERICK

Pensions Ombudsman

11 October 2005
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