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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs M A Martin

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mrs Martin complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  She  also alleges that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Martin was born on 21 May 1947. She is a member of the Teachers’ Pension Scheme.

5. Having joined the teaching profession late, Mrs Martin would not be expecting to be able to make sufficient contributions to be able to retire on the maximum pension that can be gained by members of  the Teachers’ Pension Scheme. 

6. In March 1989, Mrs Martin attended a Prudential AVC presentation at her school. She says that she informed the representative at the presentation that her main goal was to ensure the best pension in retirement. 

7. Mrs Martin  alleges that the representative did not mention the PAY option and says that the impression gained from the presentation was that paying AVCs appeared to be the only way of compensating for her contribution shortfall.  She claims that if she had been informed about PAY, she would not have opted for paying AVCs.

8. Mrs Martin completed and returned to the representative the AVC application form dated 22 March 1989 straight after the presentation because she wished to pay a one-off AVC lump sum of £500 before the end of the 1989/90 tax year. The form showed that she also wished to pay AVCs at the monthly rate of 9% of pay and included a Section 2, “Pension Scheme Details.” which asked: 

“Please indicate any other contributions or benefits by ticking the appropriate box(es)

--------------------

Past Added Years?  

In the box provided for the answer to be given to that question there is a tick which has then been crossed out. 

Negative answers were provided to questions B and C in that section of the form about whether she was already paying free-standing AVCs or had pensionable employment other than under the Teachers’ Superannuation Scheme respectively.

9. Mrs Martin says:

“As I am not able to remember filling in the application form, I am not in a position to say why the added years option was filled in and then scribbled out.”  

She suggests the way she filled in the form suggests she was rushing because of the sense of urgency instilled by the representative.

10. The form contained a “Declaration” as follows:

“I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation Regulations. 

Under Section 8, “Important Note”,  

“In joining the Scheme, applicants should understand and accept:

(b) that because individual circumstances vary, they should, before starting to contribute to the Teachers’ Superannuation AVC Scheme, consider their position carefully, seeking independent financial advice about whether contributing to the Facility is in your best interests. 

11. Mrs Martin  says that she cannot remember whether she received any assistance from the representative in completing the form. She also says that although she did not receive a Personal Financial Review, she made her pension requirements and financial situation known to the representative. 

12. Mrs Martin states that it was only after reading an article in “The Guardian” in April 2004 that she realised PAY could have been an option for her.  She eventually obtained, from the administrators of the Teachers’ Pensions Scheme, the amount of PAY that she could have purchased instead of paying AVCs.  She says her reaction to the Guardian article shows she was primarily unaware of the significance of Added Years to her.

13. Mrs Martin ceased to make AVC payments in 2002 when she stopped working full time. 

14. Since May 2004 Mrs Martin has been receiving a pension from the Teachers’ Pension Scheme which has been actuarially reduced to take account of the fact that it was brought into payment earlier than her normal retirement date. 

PRUDENTIAL’S POSITION

15. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Martin about PAY. However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

16. Prudential states that the way this was done has changed over time. Inclusion of the information about PAY in the Teachers’ Pension Scheme booklet and a declaration confirming that PAY had been brought to the applicant’s attention on the application form were introduced in January 1995 and January 1996 respectively.   

17. Prudential argues that cases arranged before the documentation changes should not be treated differently to those arranged afterwards because they feel that inclusion of the PAY references did not change their existing processes and procedures already in place to alert clients to the other options.   

18. Prudential have not been able to contact the representative for his recollections of the meeting but assert that there would have been a reference to PAY in the AVC presentation. 

19. Prudential feel that Mrs Martin would have had the opportunity to seek further information on PAY before deciding to proceed with her AVC policy. They say that Section 2 of the application form refers to PAY and asks whether contributions are being made to this option. The form also contains a warning that individuals should consider their position carefully before paying AVCs.

CONCLUSIONS

20. The Prudential sales representative was obliged to ensure Mrs Martin was aware of the PAY option. The representative was not permitted, to advise on PAY or to compare PAY with paying AVCs because he was only authorised to advise on Prudential products. 

21. The AVC application form signed by Mrs Martin included a question designed to establish whether she was purchasing PAY in the Teachers’ Pensions Scheme. I find it hard to accept that this form did not make Mrs Martin aware of the existence of PAY: the relevant box has been initially ticked and then scribbled out. I can appreciate that she may have been unsure how the PAY facility worked and whether she was eligible but that is not the same as saying she was denied knowledge of it.  

22. Given her circumstances, it is quite understandable that Mrs Martin would have wanted to make additional pension provision as quickly as possible and not wish to lose the opportunity to make a lump sum AVC payment before the end of the 1989/90 tax year.

23. It is clear, however, that Mrs Martin did have an opportunity to research the PAY option in more detail before deciding to pay AVCs should she have wished to do so. The presentation took place on 22 March 1989, two weeks before the end of the 1989/90 tax year.  Although it would have been unlikely that Mrs Martin  had enough time to explore the  PAY option before the tax year ended, by deciding not to do so, she chose not to make a more informed comparison. Mrs Martin says that the representative urged her to complete the form as quickly as possible. This did not mean that she was obliged to fill it in straight after the presentation. She still had the right to take the form home to study carefully before deciding whether or not to complete and return it to the representative. 

24. I am not satisfied that there was maladministration by Prudential in the way the matter was presented to her and so do not uphold her complaint.  

DAVID LAVERICK

Pensions Ombudsman

21 September 2005
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