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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Lilburn – represented by Mr W Gibson of Unite

	Scheme
	:
	Capita Pension and Life Assurance Scheme - McLarens Section (the Scheme)

	Respondent
	:
	1. The trustees of the Scheme (the Trustees)

2. The Capita Group Plc (Capita)


MATTERS FOR DETERMINATION

1. Mr Lilburn claims that: 
1.1. his early retirement was “at the request of” Capita and therefore he should be granted an unreduced ill-health early retirement pension;  

1.2. the Trustees have failed to grant him a pension backdated to the time that he left employment; and
1.3. the interest rate offered by the Trustees on late pension payments is not sufficient as it does not make good the borrowing costs that he incurred.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE SCHEME

3. The relevant provisions of the Scheme are set out in the 4th Definitive Trust Deed and Rules (the Rules). The provisions for the payment of early retirement benefits are contained in Rule 15 of the Rules. Rule 15.2 provides:

“Any Member wishing to retire early under the provisions of this Rule 15 shall, before he retires, inform the Employer in writing that he wishes his retirement benefits to become payable on his retirement.”  

4. Rule 15.5 of the Rules, headed ‘Early retirement due to Incapacity’ provides:

“Subject to sub-rules 15.3 and 15.6, a member who retires from Service at any time before his Normal Retirement Date as a result of Incapacity is entitled to the Member’s Scale Pension, calculated on his Final Pensionable Salary and his Pensionable Service completed at the date of his actual retirement, but reduced by an amount determined by the Trustees, and certified by the Actuary as reasonable, in respect of the period between the date of his actual retirement and his Normal Pension Date.

Provided that:-
No such reduction shall be applied if the Employer requested the Member to retire early.”
5. Rule 15.6 provides:

“Early retirement on grounds of Incapacity is subject to whatever medical or other evidence the Trustees consider to be satisfactory proof.

The costs and expenses of obtaining the medical or other evidence shall form an expense of the scheme and be paid in accordance with rule 54 (Expenses of the Scheme).

Until Normal Pension Date, the continued payment of an early retirement pension to a Member is subject to regular reviews by the Trustees at intervals they shall decide.  For this purpose, the Trustees are entitled to call for any medical or other evidence they consider appropriate.”

6. Rule 22.4 under the heading ‘Deferred Pension’ provides:

“A Member who, on leaving Pensionable Service before Normal Pension Date, is a Qualified Member is entitled to a deferred annual pension payment from his Normal Pension Date.  The deferred pension is equal to his Scale Pension calculated on his Pensionable Service completed, and on his Final Pensionable Salary at his date of leaving Pensionable Service.”
7. Rule 22.7 states:

“Subject, where appropriate, to the Contracting-out Rules and to the consent of the Trustees, a Deferred Member who has left service and who is aged 50 or more, or who at any time is Incapacitated and unable in the opinion of the Trustees to resume any occupation, may elect to receive an immediate annual pension before his Normal Pension Date instead of his deferred pension.”

8. Rule 22.8 states:

“The immediate pension payable under sub-rule 22.7 will be equal to the deferred pension to which the Member became entitled under sub-rule 22.4 reduced by an amount determined by the Trustees on a basis certified by the Actuary as reasonable in respect of the period between the date the pension starts to be paid and his Normal Pension date, subject to sub rule 22.11.”

9. Rule 22.11, under the heading ‘Value of early or late benefits’, provides:

“A deferred pension payable under this rule 22 which starts to be paid before or after a Member’s Normal Pension Date shall, to the reasonable satisfaction of the Trustees after obtaining Actuarial Advice, be at least equal in value on the date it starts to be paid to the deferred pension which would be payable at the Member’s Normal Pension Date under sub-rule 22.4, taking into account the preservation, contracting-out (if appropriate) and revaluation requirements of the PSA 1993.”

10. The Rules define ‘incapacity’ as: 

“… physical or mental deterioration which is sufficiently serious, in the Trustee’s opinion, to prevent a Member from following his normal employment or which in the Trustee’s opinion seriously and permanently impairs his earning capacity.”

MATERIAL FACTS

The meaning of “retires from service at the request of the Employer”
11. In AGCO Limited –v- Massey Ferguson Works Pension Trust Limited and others [2003] 57 PBLR, in a judgment of the Court of Appeal given on 17 July 2003, Rix LJ said at paragraph 67:

“What then of the two cases which seem to lie uneasily across the distinctions between resignation and dismissal, namely voluntary redundancy and constructive dismissal? It is possible to view voluntary dismissal, a form of oxymoron, as falling either in the camp of dismissal, the formal equivalent of compulsory redundancy, or in the camp of a retirement ‘at the request of the employer’. Where does it better fit?

68 In my judgment, this question has to be answered by looking at the substance and realities of the situation, rather than at the form. It is therefore made the more difficult by reason of the fact that the realities of voluntary redundancy may differ. At one extreme, an employer may make it plain that he will make no compulsory redundancies, but will rely on natural depletion of the payroll and voluntary redundancies alone. At the other extreme, an employer may demand compulsory redundancies of all or so large a proportion of his payroll that his offer to accept voluntary redundancies instead may effectively give his employees no real option…… the very language of voluntary redundancy, which I have described as an oxymoron, emphasises that in its essence it is a consensual process. 

69 I would therefore conclude that, save for the possibility of exceptional cases where the use of the expression is in truth a misuse of language, the case of voluntary redundancy fits better in the latter camp of a retirement at the request of the employer. Despite the theoretical existence of an element of pressure or coercion from the possibility that compulsory redundancies may have to take place in the absence of sufficient volunteers, and despite the fact that in the end a volunteer has to be accepted by the employer as a candidate for dismissal, it seems to me that the reality of the situation of voluntary redundancy is that it is a consensual dismissal. It is perfectly well described as a retirement at the request of the employer….
74 I would therefore conclude that, subject to any other relevant requirement of rule 13(c)(iii), a member who is over 50 retires from service at the request of the employer and is entitled to an immediate unreduced normal retirement pension, if his or her contract of employment is terminated for redundancy in circumstances where he or she has volunteered and has been accepted for redundancy at the invitation of the employer. However, compulsory redundancies and all other cases of dismissal (other perhaps than some cases of constructive dismissal) are outside the scope of rule 13(c)(iii) as not amounting to cases where the member retires from service at the request of the employer.” 
Termination of Mr Lilburn’s employment

12. Mr Lilburn was employed by McLaren Dick (McLaren) from 1 January 1983 until 31 January 2002.  McLaren had been taken over by Capita in 2001.  Mr Lilburn became involved in a dispute with Capita about a new role, how his remuneration was defined and changes to the conditions of his employment.  Mr Lilburn had begun employment tribunal proceedings against Capita, as he considered that he had a claim for unfair dismissal, breach of contract, redundancy pay and remuneration.  His employment was terminated following a compromise agreement (the Agreement). At this time, he was a Regional Director and a Forensic Loss Adjuster.

13. Mr Lilburn had last worked on 16 November 2001, and his GP had signed him off work from 19 November 2001.  The first three weeks’ sick leave were due to oesophagitis, thereafter reactive depression.

14. An extract taken from a letter to Mr Lilburn from his solicitors dated 18 January 2002 reads:

“Martyn could assist you in terms of interpretation of the rules. However, he explained that even if he did produce an actuarial calculation of what you consider would be reasonable for the employers to contribute to the fund, the scheme states that it is subject to an actuary appointed by the Trustee determining what is reasonable. I doubt very much whether your employers will consent to your early retirement. You have indicated to me that it could cost between £500,000 to a £1 million for them to supplement the fund.”     

15. The Agreement was completed on 1 March 2002.  Salient extracts from the Agreement are set out below:

“1. TERMINATION
The Employee’s employment with the Employer terminated on account of the disability of the Employee on 31 January 2002 (“the Termination Date”)…

1.1 The Employer will pay to the Employee the sum of £125,000 (one hundred and twenty-five thousand POUNDS) (“the Compensation Payment”) as compensation on account of his disability by CHAPS transfer within 7 days of the Employer’s solicitors receiving the signed compromise agreement from the Employee…

1.2 The Compensation Payment is made in reliance on the warranties contained in clause 6 below and subject to the terms of that clause.

…
2. FULL AND FINAL SETTLEMENT

…

2.2 The Employer enters into this Agreement and makes the Compensation Payment in reliance upon the warranties given by the Employee at clause 6.2 below.  In the event that the Employee issues a claim relating to his employment or its termination (including, but not limited to, those matters referred to at paragraphs 2.1.1 to 2.1.3 above) against the Employer or any Associated Company of their directors, officers, agents and employees, whether in the Employment Tribunal, the High Courts, the County Court or otherwise, the Employee agrees that he will repay to the Employer on demand the Compensation Payment, in full, and that the sum will be recoverable by the Employer as a debt, together with all costs (including legal fees) reasonably incurred by the Employer in recovering the Compensation Payment and/or in relation to any claim so issued.

2.3 The Agreement is made and the consideration set out in clause 2 above is given without any admission of liability whatsoever by the Employer.

…

5. EMPLOYEE WARRANTIES

5.1. The Employee believes that he may have claims against the Employer or any Associated Company or their directors, officers, agents and employees, for unfair dismissal, breach of contract, redundancy pay and any bonus, profit share or commission payment, loss of share allocation and discrimination under the Disability Discrimination Act 1995/ the Employment Rights Act 1996 and for personal injury relating to his disability.

5.2. The Employee agrees and warrants that the claims listed at clause 5.1 above amount to the entirety of the claims which he believes he has against the Employer or any Associated Company or their directors, officers, agents and employees, arising out of or in connection with his employment.  The Employee has taken advice, as confirmed at clause 4 above, and warrants and confirms that he has raised all issues relevant to his employment and its termination, about which he has a complaint, with the Adviser.

…

8. BENEFITS
8.1. The Employer will continue to provide medical insurance cover for the Employee until 28 February 2002 subject to the rules of the relevant scheme as they may stand from time to time.  

8.2. Save for the benefit referred to in clause 8.1. above, the Employer shall cease to provide all other benefits, whether contractual or otherwise, to or for the benefit of the Employee from the Termination Date, except the benefits-in-kind of private medical insurance as per 8.1 plus also petrol costs and use…” 

16. Mr Lilburn was also given a letter from Capita, addressed “TO WHOM IT MAY CONCERN”, which confirmed his employment dates and that: ‘His employment was terminated on 31 January 2002 on grounds of his disability through ill health.’ The letter also stated:
“We have received certification from his GP that he was unfit for work since Monday 19 November 2001, for the first three weeks as being due to the condition of oesophagitis, thereafter for the condition of reactive depression. We confirm we are aware he is currently still certified as unfit for work and the present medical certificate lasts until 11 March 2002.” 
Mr Lilburn’s early retirement pension

17. Mr Lilburn applied for an ill health early retirement pension on 17 April 2002.  In making his application, he attached a copy of a report from Dr E Worrall, a Consultant Psychiatrist who had been treating him, dated 27 February 2002, and a letter from Dr N Cameron, dated 26 February 2002. 

18. Dr Worrall, in his report of 27 February 2002 stated:

‘He has been unwell now for at least a year and a half and as a result in my opinion he is not medically fit to carry out his duties as a Loss Adjuster.

Although I would expect him to make a reasonable recovery with treatment and eventually be able to return to some sort of work I think it unlikely he will return to loss adjusting in a paid employment capacity for the foreseeable future.’

19. Dr Cameron, in his letter of 26 February 2002 stated:

‘I do consider that the symptoms you were suffering at this time were exacerbated by your working conditions.  This is why I believe that work related anxiety and stress contributed to the severity of these physical conditions.  I would suggest that as such, you should avoid such a working environment.’

20. On 12 September 2003, Dr Trafford, an Occupational Health Consultant for the Scheme, wrote to the Scheme stating:

‘…as a result of opinions received it seems clear that Mr Lilburn is permanently incapacitated from his post as a Regional Director and Forensic Loss Adjuster.  Though he is very young it does appear that he suffers from a major illness which will prevent him from working in this capacity at the senior level he has been employed. This is the opinion of the Consultant Occupational Physician who saw him supported by the opinion and evidence from the Consultant Psychiatrist who has been treating him.’    

21. Mr Lilburn was granted an ill health early retirement pension by the Trustees, but it did not come into payment until November 2003.  However, the arrears of the pension were paid from 17 April 2002, with interest. 

22. On leaving the service of Capita, Mr Lilburn’s deferred entitlement under the Scheme would have been to a lump sum of £44,754.66 and a reduced pension of £16,808.76 per annum payable from the normal retirement date of his 60th birthday.  Mr Lilburn’s early retirement benefits consisted of an unreduced lump sum and, as he was only 40 years’ old, a reduced annual pension of £2,562.23.

23. Mr Lilburn made a complaint to the Scheme in May 2004, stating that the delay in paying his benefits had been unacceptable, and that he had lost out on a significant amount of interest as a result.  He also considered that the pension should have been backdated to the time that he officially left the employment of Capita, on 1 February 2002.  He pointed out that the Rules provided for no reduction for early retirement, if the person retires early at the employer’s request. He argued that Capita had “requested” his early retirement and consequently he did not think that his pension should be reduced.
24. On 28 November 2003, the Trustees wrote to Mrs Lilburn stating that they were not in a position to comment on her husband’s termination of employment. They said that they received no request from Capita that her husband’s benefits were to be put into payment immediately as a consequence of the termination of his employment. The first indication they had that Mr Lilburn wished to apply for early payment of his benefits, was when he applied in April 2002. Having followed the due process required by the Rules, they granted him early payment of the benefits from 17 April 2002.  It was subsequently decided that this letter would be considered as the stage one response under the Scheme’s internal dispute resolution procedure (IDRP).       
25. On 18 May 2004, as part of stage two of the Scheme’s IDRP,  Dr Trafford wrote a letter to the Scheme stating:

‘It is clear from these reports that Mr Lilburn suffers from a very significant psychiatric illness and I have been satisfied by the information given to me that Mr Lilburn will not work again in his previous post as a regional Manager/Director, or be likely to work in any capacity as a claims assessor even at a much lower level.’
26. The Trustees met on 20 May 2004, and discussed Mr Lilburn’s complaint that was being considered under the second stage of the Scheme’s IDRP. Their letter to Mrs Lilburn setting out their decision states:

‘The trustees have confirmed that they are not in a position to comment on the circumstances of your husband’s termination of employment.  They received no request from the Employer that his benefits should be put into payment immediately as a consequence of the termination of employment.  The first indication the Trustees had that Mr Lilburn wished to apply for early payment of his benefits was in his letter of 17 April 2002.’
SUBMISSIONS

27. Capita have responded as follows:

27.1. After taking over McLaren, they restructured the management team.  Mr Lilburn was offered a new role with different terms and conditions, a proposal that he was not happy with.  After lengthy discussions, both parties agreed to enter into a compromise agreement to terminate Mr Lilburn’s employment.

27.2. It was during the course of negotiating the Agreement, that Mr Lilburn became ill.  The reason for terminating the employment was given as ‘disability’, but Mr Lilburn’s employment would have been terminated in any case.
27.3. By giving the reason for terminating Mr Lilburn’s employment as ‘disability’, the ex-gratia payment could be taken tax-free.

27.4. Neither Mr Lilburn nor his legal advisor raised the question of an unreduced ill-health early retirement pension at the time that the Agreement had been drawn up.  If it had been, then Mr Lilburn would not have been offered such a large ex-gratia lump sum.

27.5. The case of Crossley v Faithful & Gould Holdings Limited [2004] establishes that an employer is not required to bring a provision of a benefit under a pension scheme to an employee’s attention, when that employee could reasonably be expected to know about the relevant provision.

27.6. They did not “request” Mr Lilburn to retire early, so he cannot have terminated his employment voluntarily in response to any such request.  The employment relationship between Mr Lilburn and them had become untenable.  The fact that settlement terms were agreed and recorded in a compromise agreement does not mean that the termination itself was voluntary on Mr Lilburn’s part.
27.7. Rule 15 does not apply to Mr Lilburn because he did not retire from service in accordance with the requirements of the rule.  To comply with this rule, he would have needed to inform them before the date that he wished to retire, 31 January 2002, that he wished his benefits to be payable on that date.  They were not under any duty to advise Mr Lilburn to take action necessary to comply with that rule.  In any event, even if a pension had been granted under rule 15, it would still have been actuarially reduced because they did not request that Mr Lilburn retire early.
27.8. Mr Lilburn was a senior and long standing employee of Capita/McLarens.  He could therefore reasonably be expected to know the precise details of the pension scheme.  
28. The Trustees say:

28.1. Mr Lilburn first requested the early payment of benefits from the scheme on ill health grounds on 17 April 2002, having left the service of Capita on 31 January 2002.  As Mr Lilburn was then a deferred member, his application for ill health benefits was approved and the rules applicable to deferred members came into effect.
28.2. Rule 15 does not apply to Mr Lilburn because he was a deferred member, and so received a deferred member’s benefits paid under rule 22.  Neither Mr Lilburn nor Capita requested that the Trustees consider backdating the ill health benefits when the application was made.  The Trustees were not under any duty to consider subsequently whether benefits should be backdated from 17 April 2002 to 1 February 2002, in spite of Mr Lilburn’s contention that he was unable for medical reasons to make an application before 17 April 2002. 
28.3. The Trustees were asked by Mrs Lilburn at the IDRP stage two, to consider awarding Mr Lilburn unreduced benefits.  However, the Rules do not allow the Trustees to determine by themselves that a member has retired from active service on the grounds of incapacity.  A member should inform the employer of such wish to retire early, and the employer would then pass the matter onto the Trustees.  No such information was received from Capita.

28.4. When, at the IDRP stage two, the Trustees were asked to consider backdating benefits, they decided that they could not do so. The reason for this is because, if such benefits were to be granted, it would mean that Mr Lilburn would be awarded an active member’s benefits and this would constitute a breach of trust as he was a deferred member.  Rule 25 does contain the power of augmentation, under which the Trustees could have granted the request.  However, this power is only exercisable with the consent of, or at the request of, the Principal Employer, and no such request or consent was given by Capita.
28.5. With regard to the interest rate applied to the delayed payment of benefits from 17 April 2002 to 31 December 2003, rule 39 states that no interest is payable unless the Trustees and Principal Employer decide otherwise in a particular case.  

28.6. As there had been a delay in the payment of benefits, the Trustees decided, in May 2004, to award the same rate of interest as applied to the Trustees’ bank account.  This was given at the Trustees’ absolute discretion.  The Trustees did not consider that there were any special circumstances that warranted a different rate in Mr Lilburn’s case.
29. The following submissions have been made on Mr Lilburn’s behalf:

29.1. Although Mr Lilburn’s employment was officially terminated on 1 February 2002, he was too ill to go about claiming an ill-health early retirement pension until 17 April 2002, and therefore he should not be penalised as a result.  While an application for an ill-health retirement pension was not made until April 2002, this was not in fact long after it became clear that he had retired from service and certainly not too late for an application for an immediate pension rather than a deferred pension.
29.2. Mr Lilburn was not well from mid-2000 onwards and was signed off work by his GP from 19 November 2001.  However, it was not until the report of 27 February 2002 from Dr Worrall, and the letter of 26 February 2002 from Dr Cameron, that it became clear how serious Mr Lilburn’s condition was. The Trustees were offered further medical evidence, if that was what they required to pay Mr Lilburn’s pension from 1 February 2002, but they declined the offer of further evidence.
29.3. Mr Lilburn has been diagnosed with severe schizo-affective disorder and manic depressive disorder.  In view of his condition it is perhaps more remarkable that he was able to conclude the compromise agreement and submit an application for ill-health benefits shortly afterwards.  In any event, it seems likely that Mr Lilburn’s failure to submit this application can be explained by the state of his mental health.  Capita and the Trustees should show some flexibility over the technical issue of when the application was made.
29.4. Following the acquisition of McLaren by Capita in June 2001, Mr Lilburn failed to agree new terms with Capita, and negotiations started around November 2001 for his exit via a compromise agreement.  In January 2002, the Agreement had not been finalised and, on the basis of the significant mental illness then being diagnosed, the description of his exit was agreed to be altered to be on the basis of ill-health.  Mr Lilburn had started Employment Tribunal proceedings against Capita, who responded by proposing the compromise agreement.  It is difficult to see how such a proposal, the negotiations which followed, and the compromise agreement itself could in effect amount to anything other than a “request” from Capita that Mr Lilburn retire from service.
29.5. Mr Lilburn did raise the issue of ill-health early retirement with his solicitors who, from November 2001, had been negotiating with Capita’s lawyers.  In his hypomanic state, he told his solicitors he estimated that Capita would have to pay between £500,000 to £1,000,000 into the Scheme to cope with this.  Mr Lilburn is a loss adjuster, not an actuary or a pensions expert, but his solicitors decided to take his figure as a basis of their advice to him to sign the Agreement, without any ill health early retirement provision, as they felt Capita would not agree to paying such a huge sum into the Scheme.  To be fair to the solicitors, they advised Mr Lilburn based on the figure he had estimated; they did not know he was hypomanic.  In any event, advice on pension matters would be legally distinct from the compromise agreement itself.  
29.6. Mr Lilburn’s illness, in terms of early retirement, was and is a psychiatric one, which cannot be compared to a physical illness.  The ability to communicate on important issues was affected at the time.  Mr Lilburn’s illness was in the severe psychiatric categories of schizo-affective disorder and manic depressive disorder.  It is not appropriate to rely on rule 15.2 to dismiss the claim for unreduced benefits.  Lord Hoffman in Mannai Investments Co Ltd v Eagle Star Life Insurance Company Ltd [1997] indicated that the interpretation of such provisions must always involve the context in which words are used.  It is submitted that rule 15.2 had in mind a physical illness which gave rise to a request for early retirement, and not a situation where an employee of unsound mind would be incapable of making such a request.
29.7. The compromise agreement and side-letter clearly state that Mr Lilburn’s employment was terminated on the grounds of disability through ill-health.  This was supported by medical evidence from Dr Cameron and Dr Worrall, and ultimately by Dr Trafford in September 2003.  All of this, together with the decision in the end to grant an ill-health pension, clearly indicates that Mr Lilburn satisfies another key element of rule 15 as at 1 March 2002, which was that his retirement was ‘as a result of incapacity.’

29.8. Mr Lilburn was employed as a Loss Adjuster, heading up a complex and major loss team, and also that of a forensic accountant.  This involved the calculation of insurance payments of significant amounts, and as such, no reasonable employer would have allowed Mr Lilburn to stay in his post, given the financial risk attached.
29.9. Mr Lilburn was never actually a deferred member of the Scheme.  He left service on 31 January 2002, and qualified for an early retirement pension on the following day, just like any normal retiree.  
29.10. The case of Crossley v Faithful & Gould Holdings Ltd [2004] is not analogous to the application of Mr Lilburn.  This is because in that case:

29.10.1. Mr Crossley was put on the Employers’ Permanent Health Insurance Scheme.  Mr Lilburn was never offered such a benefit despite it being available.
29.10.2. Mr Crossley’s active employment ended well before any question of early retirement.

29.10.3. The Court of Appeal held that Mr Crossley retained significant cognitive mental abilities to identify the correct time for applying for early retirement benefits.  Mr Lilburn was suffering from a far more serious condition than Mr Crossley’s ‘moderate to severe depression’.

29.10.4. It was found that Mr Crossley had access to the advice of the employer’s insurance broker and pension adviser.  This was of critical importance, yet Mr Lilburn had no such access to comparable advice.  
29.11. In the case of Scally v Southern Health and Social Services [1991], employers were held responsible where employees became disadvantaged as a result of a lack of knowledge, where the employer could have provided that knowledge.  Given his unsound mind, the Scally case is more applicable to Mr Lilburn’s application than that of Crossley, who was held able to have found out the facts for himself.
29.12. Interest at 12% should be paid on the delayed payments, to cover Mr Lilburn’s borrowing expenses during the interim period.
CONCLUSIONS

Complaint that he should receive an unreduced ill health early retirement pension
30. The first part of Mr Lilburn’s complaint, and essentially his main complaint, is that he should be granted an unreduced ill-health early retirement pension. Rule 15 of the Rules states that an actuarial reduction should be applied if pension benefits are paid early in the event of early retirement through incapacity.  It also states that the pension will be actuarially reduced unless the employer requests that a member retires early.  Therefore, unless Capita could confirm to the Trustees that they had requested Mr Lilburn to retire early, the Trustees were unable to grant him an unreduced pension. Capita have stated that they did not ask Mr Lilburn to retire early. Consequently, I find that there has been no maladministration by the Trustees on this part of Mr Lilburn’s complaint.  

31. I next consider this part of the complaint against Capita. For Mr Lilburn to be granted an ill health early retirement pension from the Scheme, he would have to be incapacitated. The Rules define ‘incapacity’ as “physical or mental deterioration which is sufficiently serious, in the Trustees’ opinion, to prevent a Member from following his normal employment or which in the Trustees’ opinion seriously and permanently impairs his earnings capacity”. The “TO WHOM IT MAY CONCERN” letter, given to Mr Lilburn by Capita at the time his employment terminated, states that he had been certified by his GP as unfit to work and that the present medical certificate expired on 11 March 2002. Apart from Mr Lilburn’s GP certification that he was unfit to work, there is no further medical information to show that his condition was permanent.  In addition, the Trustees were not asked to consider him for ill health retirement before or at the time his employment was terminated.  
32. The evidence shows that Mr Lilburn had consulted his solicitors, at the stage the Agreement was being negotiated, about the possibility of applying for an unreduced early retirement pension. However, he was advised by his solicitors that, due to the cost he believed to be involved, they doubted whether Capita would consent to his early retirement. Therefore, it is clear that Mr Lilburn was considering applying for an early retirement pension prior to the termination of his employment, but had been advised not to do so.   
33. Even if Mr Lilburn had been granted an ill health pension at the time he left Capita’s service, an actuarial reduction would have been applied unless Capita had requested his early retirement. Therefore, the question I need to address is whether Mr Lilburn had retired early “at the request of” Capita. 
34. The reason given in the Agreement for the termination of Mr Lilburn’s employment was on grounds of ‘disability’. Capita say that they gave this as a reason so that he could take the ex-gratia payment free of tax. Capita add that Mr Lilburn’s employment would have been terminated in any event. 
35. A Compromise Agreement is a single agreement setting out the financial and all other terms on which an employment relationship will end. Compromise Agreements are most commonly used where the employer wishes to avoid the publicity, costs or the uncertain outcome of a tribunal or court case. Mr Lilburn has not provided any evidence regarding standard company practice in this respect. Nonetheless, I am satisfied that Compromise Agreements are not confined to cases of voluntary severance and, in my opinion, the existence of a Compromise Agreement is of limited assistance in determining whether a person’s employment is terminated on a voluntary basis or in circumstances of compulsory redundancy. 

36. I have noted the remarks of Lord Justice Rix in AGCO v Massey Ferguson Works Pension Trust [2003] 57 PBLR. In that case the decision was that voluntary redundancy better fitted the situation of retirement at the request of the employer, whereas it was more difficult to describe compulsory redundancy as a situation in which a member retired from service at the request of the employer. It follows that, if Mr Lilburn was made compulsorily redundant, he cannot be said to have retired “at the request” of the Principal Company.

37. It is clear from the evidence that Mr Lilburn was in dispute with Capita about the terms of his employment and had started Employment Tribunal proceedings against Capita, but his employment was terminated following the Agreement. As soon as the parties entered into negotiations on the Agreement, Mr Lilburn’s departure was never in doubt.  The Agreement was merely a means by which Mr Lilburn was able to negotiate the terms of his departure.  I am therefore not satisfied that Mr Lilburn’s departure was such that he can be said to have “retired at the request of” Capita.  

The Trustees failed to grant him a pension backdated to the time he left employment

38. With regard to the second part of Mr Lilburn’s complaint, much emphasis in this case has been placed on the fact the Mr Lilburn retired through ill health and so should have been entitled to a pension from the time that his service officially terminated on 1 February 2002.  Rule 15.2 clearly states that a member wishing to retire early needs to “…inform the Employer in writing that he wishes his retirement benefits to become payable on his retirement”, and I cannot criticise the Trustees for following this rule. Mr Lilburn has stated that he was too ill to claim an ill-health pension at the time his service terminated, which was why he did not make his claim until April 2002. However, it has been stated that he raised the issue with his solicitors, and provided an estimate of the additional cost that Capita would have to pay to the Scheme to provide such a pension. I note what has been said about Mr Lilburn’s own estimate of the costs which might have been involved in paying him an unreduced pension, but the fact that his solicitors accepted his estimate, and decided not to pursue an application at the time the termination of his employment was being negotiated with Capita’s lawyers, is a matter between Mr Lilburn and his solicitors. I do not uphold this part of the complaint.
The interest rate offered by the Trustees on late pension payments is not sufficient as it does not make good the borrowing costs that he incurred

39. Mr Lilburn had applied for early payment of his pension in April 2002. However, he did not start to receive his pension until November 2003. While I accept that the Trustees had to obtain further information in order to consider Mr Lilburn’s application, I do not accept that it was reasonable for Mr Lilburn to have to wait 19 months before he received his pension. The Trustees’ delay in dealing with this matter is maladministration. 

40. However, I note that interest has already been offered on the arrears.  This is the type of award I would make and I am not minded to increase it any further.  Mr Lilburn has claimed that he has incurred costs as a result of borrowings he has had to make due to the delay in paying his pension. However, I have seen no evidence that Mr Lilburn incurred additional costs as a direct result of any delay in paying his pension, and I would be surprised in the circumstances, particularly given the amount, if this were indeed the case. I am therefore satisfied that, based on the evidence, Mr Lilburn has not suffered any injustice which has not been adequately recognised by the payment of interest and accordingly I do not uphold this part of his complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

28 March 2008
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