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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Dr J B Dibble

	Respondent
	:
	Benenden Healthcare Society Limited (the Employer)


MATTERS FOR DETERMINATION

1. Dr Dibble says that the Employer has refused to pay him the enhanced pension benefits he is entitled to following his dismissal by reason of redundancy.

2. The Employer has challenged my jurisdiction to consider Dr Dibble’s complaint on the following grounds:

2.1. that the complaint is not directed against the managers of a pension scheme, and 

2.2. that the complaint is contractual in nature and would best be dealt with by the courts.

3. I am asked by the Employer to decide the issue of my jurisdiction as a preliminary issue under Rule 6(4) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) (Procedure) Rules 1995. This Determination therefore embraces my decision on the preliminary issue and, if I find that the complaint is within my jurisdiction, my Determination on the merits of the complaint. 

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

5. Pensions Schemes Act 1993

1. In this Act, unless the context otherwise requires-

“occupational pension scheme” means any scheme or arrangement which is comprised in one or more instruments or agreements and which has, or is capable of having, effect in relation to one or more descriptions or categories of employments so as to provide benefits, in the form of pensions or otherwise, payable on termination of service, or on death or retirement, to or in respect of earners with qualifying service in an employment of any such description or category;”

6. The Personal and Occupational Pension Schemes (Pensions Ombudsman)  (Procedure) Rules 1995

Rule 6(4)

“The respondent may in its reply or in a separate notice to the Pensions Ombudsman submitted within the twenty-one day period referred to in paragraph (3) request-… (b) a determination of any question as a preliminary issue.”

7. Section 45 of the General Whitley Council Conditions of Service, (the GWC Conditions ) under the heading of “Arrangements for Redundancy Payments”, states that:

“SCOPE

1. These arrangements apply to employees who, having been employed … in the National Health Service … are dismissed by reason of redundancy, which expression includes events described in section 81(2) of the Employment Protection (Consolidation) Act 1978, and premature retirement on organisational change under paragraphs 1(iii), 6, 7 and 8 of the agreement on Premature Payment of Superannuation and Compensation Benefits (ss Section 46). …

DEFINITIONS

3.
For the purposes of these arrangements, the following expressions have the meanings assigned below:

3.1
“Health Service Authority” means a Regional Health Authority … and any predecessor or successor authority.

3.2  “Reckonable Service”, which shall be calculated up to the date on which the termination of the contract takes effect, means continuous employment as defined in 1 above with the present or any previous Health Service authority, …

3.3
“Superannuation benefits” means the benefits, or part of the benefits … payable under a superannuation scheme in respect of the period of the employee’s reckonable service.

BENEFITS

4. The redundancy payment shall take the form of a lump sum dependent on the employee’s age and reckonable service at the date of ceasing to be employed.  This shall be:

4.1 for all employees aged 41 or over who are not immediately after that date entitled to receive payment of benefits provided under the NHS Superannuation Scheme, the lump sum shall be assessed as follows:

4.1.1. 2 weeks’ pay for each complete year of reckonable service at age 18 or over with a maximum of 50 weeks’ pay, PLUS,

4.1.2. an additional 2 weeks’ pay for each complete year of reckonable service at age 41 or over, with a maximum of 16 weeks’ pay.

(Overall maximum, 66 weeks’ pay)

4.2 For other employees, a maximum of 20 years’ reckonable service may be counted, assessed as follows:

4.2.1 For each complete year of reckonable service at age 41 or over – 1½ weeks’ pay;

…

(Overall maximum, 30 weeks’ pay)

7.
Redundant employees who are entitled to an enhancement of their superannuation benefits on ceasing to be employed will, if the enhancement of service is less than 10 years, be entitled to receive redundancy payments.  Where the enhancement of service does not exceed 6 ⅔ years they will be paid in full; where the enhancement of service exceeds 6⅔ years they will be reduced by 30% in respect of each year of enhanced service over 6 ⅔ years with pro rata reduction for part years. 

CLAIM FOR REDUNDANCY

12. … the redundancy payment shall be paid by the employing authority. …”

8. Section 46 of the GWC Conditions, under the heading of “Payment of Superannuation and Compensation Benefits on Premature Retirement”, states that:

“SCOPE

1. Existing arrangements provide for premature retirement with immediate payment of superannuation benefits and compensation for eligible employees:-

(i) on redundancy

(ii) ……..







This agreement provides additionally for premature retirement: -

(iii) On organisational change where, in contemplation or furtherance of organisational change… the premature retirement would be in the interests of the service….

…

2.
The terms of this agreement shall apply equally to premature retirement with immediate payment of superannuation and compensation benefits in any of the circumstances outlined at (i) – (iii) above.

DEFINITIONS

4.
In this agreement: -


“Retirement age” means the age at which, under any written condition of employment, an employee may be required to retire; or if there is no such condition, age 65. 

ENHANCEMENTS

10. All employees eligible for premature payment of superannuation and compensation benefits under the terms of this agreement shall have their reckonable years in the NHS scheme doubled subject to a maximum enhancement of 10 added years.  Total reckonable years (including enhancements) will in all cases be limited to the lesser of:-

· the total reckonable service that would have been attained by continuing in service to retirement age

or

· 40 years.

NOTE ON ELIGIBILITY FOR REDUNDANCY PAYMENTS

13. Employees retiring prematurely under the terms of this agreement on

· redundancy (paragraph 1(i))

…

will, where eligible under section 45 of the GWC Handbook, be additionally entitled to a lump sum redundancy payment under the terms of that Whitley agreement.  The lump sum redundancy will be abated at the rate of 30% for each year by which enhancement of reckonable service exceeds 6⅔ years, with pro rata reduction for part years.” 

MATERIAL FACTS

Dr Dibble was employed by the Employer as a Consultant in General Medicine and became a member of the Benenden Healthcare Pension Plan (the Scheme) on 1 October 1990. In late spring of 1990, prior to his appointment, the Employer sent him a three page job description, prepared on 24 January 1990, entitled “Job Description for Consultant General Physicians”, which included the statement that the Conditions of Service were “As laid down by the Whitley Council for Medical Staff working in the National Health Service”. Note 1 of the Job Description stated that:

“The Society runs its own superannuation scheme which is inter-changeable with other schemes including the National Health Scheme.”

9. After he had applied for the post, Dr Dibble was sent a copy of the letter of appointment, on 4 July 1990, which set out the terms which would apply if he accepted the post, as well as a copy the Employer’s superannuation booklet. The letter referred to the fact that he already had a copy of the job description. The Employer then wrote to him on 13 July 1990, offering him the appointment. The letter of appointment, which Dr Dibble had previously seen, said:

“1. [The appointment is] subject to the Terms and Conditions of Service of Hospital Medical and Dental Staff and to the provisions as to superannuation from time to time in force.

2.  
The Terms and Conditions of the employment … are set out in the Terms and Conditions of Service of Hospital Medical and Dental Staff (England and Wales) and General Whitley Council Conditions of Service as amended from time to time. Copies of these may be seen in the Assistant Hospital Director’s office.

3.
The post is superannuable … Details of the Scheme are given in the enclosed guide.

7.
For the purposes of Section 1(2)(c) of the Employment Protection (Consolidation) Act 1978, your previous employment in the NHS does count as part of your continuous period of employment.  Your continuous employment date will be agreed with you.  However, for the purposes of certain conditions of service, previous NHS service, not treated as “continuous” under the provisions of the Employment Protection (Consolidation) Act 1978, may also be reckoned for those purposes, subject to the rules set out in the Terms and Conditions of Service.”

10. The guide referred to in paragraph 3 of the letter of appointment contained details of the Scheme. It contained no specific enhancement provisions in the event of redundancy. Dr Dibble’s date of birth is 11 June 1948 and his Normal Retirement Date under the Scheme is 65.  

11. Dr Dibble accepted the offer on 25 July 1990. Some months later, Dr Dibble started to make enquiries about a possible transfer to the Scheme of his benefits in the National Health Service Pension Scheme (the NHS Scheme) relating to his previous service with the National Health Service (the NHS). In so doing, Dr Dibble received assistance from the British Medical Association (the BMA).  In a letter to Dr Dibble, dated 14 May 1993, the BMA suggested that the Employer could seek a direction from the NHS Pensions Agency for him to remain a member of the NHS Scheme whilst still remaining an employee of the Employer. The letter explained that a considerable number of doctors remained members of the NHS Scheme when they joined other employers and that it was an attractive option if:

“.. your absence from the NHS is likely to be of limited duration. From a pensions point of view if you return to the NHS it would be as if you had never left. I should mention that there are some possible disadvantages, in that if you were made redundant you would not receive an enhanced pension from the NHS scheme (but the Benenden may agree to match the usual NHS enhancement).”

12. On 18 January 1994, NHS Management Executive wrote to Dr Dibble with information about the circumstances in which a direction (whereby members working outside the NHS could continue to pay into the NHS Scheme) could be made and the effect of such a direction. The letter said:

“Finally, a Section 7(2) direction will provide cover under the NHS (Superannuation) Regulations only. It will not give cover under the NHS Injury Benefits Scheme, which provides benefits for those who are injured…….Neither will it give cover under the NHS (Compensation for Premature Retirement) Regulations. These Regulations provide benefits to enhance the basic pension and lump sum which is put into immediate payment to Pension Scheme members aged 50 and over who have at least 5 years Scheme membership and who are prematurely retired on grounds of redundancy or in the interests of efficiency.” 

13. Dr Dibble then wrote to the trustees of the Scheme in January 1994, asking whether a direction could be obtained from the NHS Pensions Agency to enable him to continue as a NHS Scheme member. He said:

“There are obviously pros and cons to continuing to pay the NHS pension because of the lack of injury benefit and premature retirement compensation benefits.” 

14. Dr Dibble’s request was refused and he subsequently transferred the value of his NHS Scheme benefits to the Scheme. Initially, he received a transfer value for his benefits on a cash equivalent basis but, following an application (under case reference number F00861) to this office, the then Ombudsman found, in January 1998, that Dr Dibble was entitled, under his contract of employment, to a year for year credit of pensionable service in the Scheme. He made the following findings:

“Paragraph 11


Note 1 of the notes to the Complainant’s job description states that the Plan is interchangeable with the Scheme. The contentious word is “interchangeable” and is indeed open to different interpretations…..The question is what is the ordinary English language meaning of the word. As transfers prior to June 1988 from the Scheme were on a year for year basis, it is reasonable for someone who was unaware of the change to assume that the basis prior to June 1988 still applied. Indeed the wording of note 1 to the job description is more appropriate to describing a year for year credit transfer than a cash equivalent transfer. 

Paragraph 13


Although I find as a fact that the Complainant understood the term “interchangeable” to mean that he could expect year for year credit, this would not of itself be sufficient to create a contractual term to this effect. …In this context I find that an objective third party, giving these words their ordinary meaning, would expect that the doctor would be credited with as many years of service in the Plan as he had earned in the Scheme. ….   

Paragraph 14


In reaching this decision I reject the solicitor’s argument that this statement is open to wide interpretation, and can be given no definite meaning. However, if I were inclined to accept this argument I would also take the view that a party who drafts a contract using a term which is as ambiguous as the solicitors claim must expect that term to be interpreted in favour of the other party. On this basis if it were necessary I would reach the same conclusion. 

Paragraph 16


Where those in charge of the administration of a scheme are aware (or ought to be aware) that an employee’s pension rights will be significantly affected by a transfer they should not, as a matter of good practice, fail to point out those differences to the employee. In such circumstances silence or inertia is not good administration. The use of inherently ambiguous statements which may be misinterpreted as assurance that pension rights will not be significantly affected by a transfer is also poor practice. And worse is the provision of statements which re-assure the employee that their rights will not significantly change, when those in charge of the administration of the Scheme are fully aware that a transfer will result in a significant change in the employee’s pension rights.

Paragraph 17


I find that the job description, were it not a contractual term as I have interpreted it, would have amounted to a misleading statement of the nature of the Complainant’s pension rights which constituted maladministration”.

15. On 31 December 2003, Dr Dibble was made redundant by the Society.  By that date he had accrued 13 years’ and 3 months’ Pensionable Service in the Scheme, plus 22 years’ and 2 months’ Additional Service, which related to his transfer-in from the NHS Scheme, a total of 35 years and 5 months.  His benefit entitlements have currently been preserved in the Scheme, payable on his Normal Retirement Date at age 65, on 11 June 2013.  Dr Dibble rejoined the NHS and the NHS Scheme, on 14 January 2004.

16. Dr Dibble applied to the Industrial Tribunal following his redundancy. As a result of conciliation by ACAS, a settlement was reached between the parties (with the benefit of legal advice) in June 2004. This included the following provisions:

“2
Payment by the Respondent to the Applicant of the sum of £116,993 …(a sum in respect of the Applicant’s redundancy entitlement) to be paid to the Applicant…..

3 The sum in 2 above is paid without any admissions by the Respondent as to additional sums that may be claimed by the Applicant in relation to any pension entitlement that he may claim…   

4 This settlement does not restrict the Applicant’s right to pursue a claim for enhanced pension entitlements against the Respondent…

5 The Respondent will pay the Applicant the difference between the full amount of redundancy payment, as set out in the General Whitley Council terms and conditions of service (namely £160,926) …and the payment set out in paragraph 2 of this agreement within 21 days of written notification that the Applicant’s claim for enhanced pension has been withdrawn or rejected by the relevant regulatory body or court of law.

6 This agreement is in full and final settlement of all other claims arising from the Applicant’s employment with the Respondent and/or his employment contract and/or its termination….”

17. On 28 June 2004, Dr Dibble set out his claim for the enhanced pension benefits which he claimed he was entitled to in accordance with section 46 of the GWC Conditions, in a letter to the Employer’s legal adviser. This was rejected by the Employer and Dr Dibble therefore made his complaint to this office.

SUBMISSIONS
18. In support of his complaint Dr Dibble says:

18.1. The historical background is that the Employer was formed before the inception of the NHS and was almost unique in that it employed its own medical staff outside of the umbrella of the NHS, yet used NHS terms and conditions in all respects except consultants’ pay. The aim was to attract good NHS staff outside the umbrella of the NHS by reassuring them that this was a safe career option. This was why the Employer did not develop its own terms and conditions, but rather adopted those which already existed for NHS doctors such as the terms and conditions of service of Hospital Medical and Dental Staff.

18.2. Therefore, the original intention when the contract was drawn up, was to provide equivalence to NHS terms and conditions. Section 46 of the GWC Handbook was incorporated into his contract. The terms and conditions relating to superannuation and compensation payments in the event of redundancy are distilled into the GWC Handbook from Acts of Parliament, Whitley Council agreements and associated Department of Health letters. The Handbook therefore represents a distillation for common everyday use. Where there is ambiguity, users are required to go back to the original source documents. These are clear in their wording that compensation payments, in the form of additional pensionable service and lump sum, are payable on redundancy, are linked together and should be based on present or past NHS service.

18.3. Although the Scheme does not in itself provide for enhanced pension benefits on redundancy, the incorporation of the GWC Conditions into his contract of employment and the phrase about the inter-changeability of the Scheme with the NHS Scheme, means that he is eligible for the immediate payment of pension benefits enhanced as described in section 46 of the GWC Conditions.

18.4. Section 46 was implemented, by mutual agreement between the NHS and the health professionals, for the benefit of those employed by the NHS. His appointment was subject to the Terms and Conditions of Service of Hospital Medical and Dental Staff,” and to the provisions as to superannuation from time to time in force”. As the Employer employed specifically under these conditions, and substituted itself for the NHS in the use of these terms and conditions, then section 46 must apply.
18.5. To the extent that the enhancement exceeded the normal provision of the Scheme, he believes that the Employer should augment his pension benefits accordingly. 
18.6. His contract of employment exactly mirrored that of the model NHS Consultant Contract, which was in use throughout the old South East Thames Regional Health Authority. This model contract was agreed between the NHS and doctors represented by the BMA. The inclusion of the GWC Conditions and the term “inter-changeable” in his job description and the notes show that the intention behind the wording of his contract was to make his employment status (including superannuation) as exactly parallel to that of a consultant employed by the NHS at the time as was possible, given the Employer’s independent legal status.  
18.7. The accrual rate under the Scheme does not result in more generous benefits under the Scheme than those available under the NHS Scheme when one takes into account the provisions for lump sum payment.

18.8. When he returned to work for the NHS in 2004, and rejoined the NHS Scheme, he did not transfer his benefits under the Scheme back to the NHS Scheme for a variety of reasons. Firstly, he believed that his Scheme benefits were immediately payable on an enhanced basis due to redundancy. Secondly, it would have stirred up another hornet’s nest about the basis of the transfer and lastly his benefits would not have stayed in the NHS Scheme long enough for him to benefit.

18.9. He does not agree that the letter of 14 May 1993 from the BMA is evidence that he was aware that, by transferring his pension benefits from the NHS Scheme to the Scheme, he would no longer qualify for the enhanced benefits available under the NHS Scheme. The letter dealt with the position, were he to be successful in his application for a direction that he could continue as a member of the NHS Scheme, albeit working for the Employer. 

18.10. The dictionary definition of “interchangeable” is: “capable of being put or used in the place of each other; admitting an exchange of place or function. Also of one thing; That may change places with some other thing”. Any reasonable person would interpret the term “interchangeable”, within the context of his contract (and therefore all Terms and Conditions of Service, Handbooks of Terms and Conditions and Statutory Instruments etc, referred to either directly or indirectly by that contract), to mean that the term “Scheme” could be interchanged with the term “ National Health Scheme” at will within the contract i.e. reference to the NHS pension scheme in the Regulations can be read as membership of the Scheme. 

18.11. Either his complaint should be upheld, or the Employer should be found guilty of maladministration, as the clear intent at the time the contract was written was to both recognise previous NHS service and provide as near identical terms and conditions of service as was possible under the law. He was reassured, by the use of the term “interchangeable”, that his rights in the event of his future redundancy would be identical. He questions the inclusion in the contract of this term if it did not have the meaning he, as a layman, understood. In this context he refers to Paragraph 16 of the previous determination quoted in paragraph 15 above.

18.12.  The National Health Service (Compensation for Premature Retirement) Regulations 2002 (the 2002 Regulations) are the definitive legislative provisions with regard to compensation for premature retirement in the NHS, upon which Section 46 is based. They specifically cover the situation where an NHS employee transfers his NHS Scheme benefits out of the NHS Scheme and is subsequently made redundant by the same or another NHS employer. Previous service in the NHS Scheme therefore clearly counts under these regulations.
19. In response to Dr Dibble’s complaint the Employer says that:

In relation to the Preliminary Issue

19.1. I have no jurisdiction to deal with Dr Dibble’s complaint as it does not relate to alleged maladministration of the Scheme nor does it raise any dispute of fact or law relating to the Scheme. 

19.2. Dr Dibble himself has said that the Scheme does not itself provide for an enhanced pension. He is seeking to rely on the incorporation of the GWC Conditions into his contract and on the benefits which are on offer in the NHS Scheme. If it was conceded that the GWC Conditions were incorporated into Dr Dibble’s contract of employment, then there would be reasonable grounds for conceding that his claim is against the person responsible for administering the Scheme. In this case, however, the Employer maintains that section 46 of the GWC Conditions do not form part of Dr Dibble’s contract of employment.

19.3. Section 46 of the GWC Conditions is not a contractual right on which Dr Dibble can rely. It has not been incorporated into Dr Dibble’s contract of employment nor is it apt for incorporation into his contract. The benefits which are provided by section 46 are benefits separately funded by a different authority to the one in which Dr Dibble worked.

19.4. Since Dr Dibble maintains that section 46 was indeed to be incorporated into his contract of employment, his claim is predominately a contractual dispute. Only once the overall contractual position has been determined, which is a matter for the courts, can this particular issue be decided. For this reason, the Employer asks me to consider whether the complaint should best be dealt with by me or by the civil courts. In any case, a dispute which potentially has an impact on others in a similar position to Dr Dibble, whether or not I have jurisdiction in the strict sense, is a matter which is more appropriate for determination in the civil courts. In this connection the Employer has quoted the case of Edge v Pensions Ombudsman (2000) ICR 748. 
Generally

19.5. The Scheme does not provide for the enhanced redundancy benefits which Dr Dibble claims. Dr Dibble has acknowledged this, and neither the Trustees nor the Employer have the power within the Rules of the Scheme, to make the type of payment which Dr Dibble claims.

19.6. On a proper construction of Dr Dibble’s contract of employment, Dr Dibble’s pension entitlements were restricted to those available under the Scheme of which he voluntarily became a member. As a matter of construction, based on the offer letter, the provisions of the Scheme Booklet, the job description and Dr Dibble’s conduct in joining the Scheme and remaining within it, in the clear knowledge that it did not contain the same redundancy benefits as the NHS Scheme, it is plain that the parties agreed that he should be entitled to the pension and pension related benefits provided for in the Scheme.

19.7. Dr Dibble’s pension entitlements were restricted to those available under the Scheme of which he voluntarily became a member. He recognised that there were advantages and disadvantages of joining the Scheme, and that there were differences in the benefits available under the Scheme and the NHS Scheme. Details of the Scheme were given in the Booklet enclosed with his letter of appointment. For instance, the Scheme provides for entitlement to pension on the basis of 1/60 of final salary, in contrast with 1/80 available under the NHS Scheme. He elected to join and to remain as a member of the Scheme having taken advice and with his eyes open to the respective advantages and disadvantages of the available options. 

19.8. Dr Dibble’s contract did not exactly mirror the model NHS Consultant Contract, although it was very similar. As a matter of fact, it was not the Employer’s intention that doctors would be employed on terms identical to the Whitley Council arrangements. There were differences, not only in relation to consultants’ pay, but also in relation, for example, to expenses and disciplinary procedures. Specifically in relation to pension, it was plainly not intended that terms as to pension would be identical to the terms in the NHS Scheme.
19.9. Section 45 of the GWC Conditions provides for a lump sum redundancy benefit which is substantially in excess of that payable under the Employment Rights Act 1996. The Employer agreed to pay Dr Dibble an enhanced redundancy payment in accordance with Section 45.4.1 of the GWC Conditions.

19.10. Section 46 sets out the terms of a collective agreement providing for the payment of superannuation and compensation benefits where an employee retires prematurely by reason of redundancy. In order to qualify for these benefits, the employee is required to have had at least 5 years’ service within the NHS Scheme and to have reached the age of 50. Section 46 is implemented for the benefit of those employed in the public sector health services by Regulations made by the Secretary of State and provides the necessary statutory authority to enable public health bodies to make enhanced payments which would otherwise be unlawful. 

19.11. The 2002 Regulations are not the definitive regulations as far as compensation for premature retirement in the NHS is concerned and upon which Section 46 is based. They only apply to “officers”, who are defined as persons employed by an “employing authority”. An “employing authority” is defined in Regulation 2(1) and does not include an organisation such as the Employer, nor was Dr Dibble, during the course of his employment with the Employer, “an officer”.

19.12. Dr Dibble was employed in the private sector. Neither the Regulations nor the 2002 Regulations, as such, apply to him. His only potential route to enhanced benefits is through his contract of employment and the potential incorporation of Section 46 into his contract.  Although the benefits available under section 46 are conventionally referred to as superannuation benefits, they are not in fact pension benefits. They constitute a payment following redundancy, calculated using a formula used to calculate pension benefits. They are benefits separately funded by the employing authority, even where an employee remains a member of the NHS Scheme. 

19.13. It asks me to make an express finding that the words “reckonable years in the NHS Scheme” are clear and unambiguous and restrict payment of enhancements to those who, at the time of their redundancy, have reckonable years in the NHS Scheme.

19.14. The term “inter-changeable” in Dr Dibble’s contract of employment has no relevance to the complaint. The decision of the former Pensions Ombudsman has no relevance to the present application as it specifically concerned the administration of the Scheme and the appropriate method of crediting previous service under the NHS Scheme with the Scheme. It turned in part on a finding of fact as to what Dr Dibble was told (or not told) about the transfer of pension benefits from the NHS Scheme; was given before the decision in the cases of University of Nottingham v Eyett and Pensions Ombudsman (1999) IRLR 87 (HC) and Outram v Academy Plastics (2000) ICR 367 and was based on a concession as to the incorporation into the contract of employment of the note to the job description as to “inter-changeability” which is a concession which would not be made in the present proceedings.
19.15. The term “inter-changeable” cannot in any event be interpreted so as to mean that Dr Dibble was entitled to benefits which he would have been entitled to receive in the NHS Scheme, even though he was not a member of the Scheme. It meant no more than that an employee could move from one scheme to the other and transfer benefits between schemes.
19.16. It does not accept that the note at the foot of the Job Description was a term of Dr Dibble’s contract. The terms of his contract are set out in, and incorporated by, the letter to him of 13 July 1990. This expressly provides that the letter constituted the offer, and the acceptance of it would together constitute a contract between the parties. There were no other express terms of Dr Dibble’s contract. Had the parties intended that the note should form part of the contract of employment, the Job Description, together with the note, would have been expressly incorporated into the letter of 13 July 1990. It is not therefore a question of interpreting the note “against” the employer.
19.17. In the event that any part of Dr Dibble’s complaint is upheld, on the basis that he is entitled to the same redundancy benefits as are available to members of the NHS Scheme aged 50 or over, any payments made should be subject to the same reductions as would apply to NHS employment and should apply a factor of 1/80 rather than 1/60 where relevant.

19.18. Dr Dibble knew that he would not receive an enhanced pension from the NHS Scheme in the event of redundancy. 
CONCLUSIONS

20. Dr Dibble’s complaint is based, principally, on his claim to be entitled to receive enhanced pension benefits from the Employer by virtue of the incorporation of section 46 of the GWC Conditions into his contract of employment. Additionally, he relies on the assurance in the job description that the Scheme was “inter-changeable” with the NHS Scheme as an indication that he would be no worse off as a result of leaving the NHS Scheme and joining the Scheme. He looks to the Employer to stand by this assurance.

21. The definition of an occupational pension scheme in the Act is sufficiently wide to encompass the enhanced superannuation compensation arrangements established by section 46 of the GWC Conditions, so that complaints about the application of that section in relation to superannuation benefits do come within my jurisdiction. While it is true that most of the schemes involved in complaints to this office are of the conventional trust or statutory kind, I am satisfied that my jurisdiction extends to disputes about compensation benefits provided for under section 46 of the GWC Conditions, which are, in effect, compensatory pension arrangements established for the benefit of certain categories of employees who have been made redundant in the interests of organisational change. 

22. Dr Dibble’s complaint is not against the Trustees of the Scheme and does not concern his strict entitlement under the Scheme. His complaint derives from the terms of his contract of employment and the extent to which his Employer promised him certain pension entitlements. It is not unusual for this office to deal with this type of dispute with employers, and the fact that Dr Dibble may also have recourse against the Employer through the courts is not a reason for me to decline to deal with the matter.

23. I do not consider that the case of Edge v Pensions Ombudsman, to which I have been referred, is relevant to this complaint. In that case it was held by the Court of Appeal that it was not the intention of Parliament that those whose interests cannot properly be represented on an investigation by the Ombudsman should be bound by his determination, and that it cannot have been intended that the Ombudsman would undertake investigations where the issues were such that no effective remedy could be given because those whose interests would not be properly represented would not be bound by his determination. Dr Dibble’s complaint is being considered on the facts of his case and is against the Employer. Any direction that may be made would only be made against the Employer in relation to Dr Dibble and no other parties would therefore be bound by my determination. 

24. Accordingly I do not accept the Employer’s challenges to my jurisdiction to consider the matter and I now turn to consider the merits of Dr Dibble’s complaint. 

25. Dr Dibble had full details of the Scheme before he joined the Scheme and acknowledges that the Scheme does not provide for enhanced payments on redundancy. His complaint, in any case, is not against the Trustees of the Scheme. 

26. I do not think that Dr Dibble can claim, as against the Employer, that by virtue of the use of the word “inter-changeable” in the note to his Job Description (whether or not this constitutes a term of his contract of employment or a statement on which he relied), he is entitled to all the benefits of NHS Scheme membership even after he had left the NHS Scheme and become a member of the Scheme. The term “inter-changeable” cannot reasonably, in my view, be taken to imply that the Employer would ensure that Dr Dibble would continue to receive any additional benefits that he would have been entitled to receive had he remained in the NHS Scheme

27. The phrase cannot bear the weight Dr Dibble attributes to it. If the two schemes were “interchangeable”, as he suggests, one has to ask why he chose to transfer his benefits out of the NHS Scheme. It is clear from the correspondence in 1993 and 1994, referred to in paragraphs 13 and 14 above, that, when he made his decision, he was aware that he would lose certain advantages of being a member of the NHS Scheme. This undermines his present position. I accept that the correspondence referred to does not deal directly with the situation now being considered, but it is evidence that he was made aware, before he transferred from the NHS Scheme, that the two schemes were not “interchangeable” in the way and to the extent that he now suggests. 
28. In saying this, I do not contradict the finding of the former Ombudsman. His finding was made specifically in the context of what the word might mean as regards the calculation of Dr Dibble’s entitlement on the transfer of his benefits from one scheme to another. That is quite different to the question of whether the word extends, indefinitely and for all purposes, to the entire range of benefits available under the respective schemes.  Moreover, the note to the Job Description refers to the Scheme being interchangeable “with other schemes including the National Health Service Scheme”. Dr Dibble cannot seriously suggest that the same arguments he has raised in relation to the NHS Scheme apply to other pension schemes as well.
29. This leaves the issue as to whether Dr Dibble is entitled, by virtue of the inclusion in his contract of the GWC Conditions, to the benefit of the provisions of section 46. While the Employer concedes that section 45 is incorporated into his contract it has raised various arguments as to why section 46 should not be. If the Employer only intended that certain of the GWC Conditions should apply then it should have said so. No indication is given in the contract that there were to be various provisions of the GWC Conditions which would not be incorporated and this lack of clarity in a standard document prepared by the Employer is to be construed against the Employer and in Dr Dibble’s favour. I see no reason why, given the wording of the contract, section 46, like section 45, should not equally be incorporated into Dr Dibble’s contract. 

30. Dr Dibble is, by virtue of his contract, entitled to invoke the provisions of Section 46. But this does not necessarily mean that he is entitled to claim the benefits which that section allows. This depends on his having “reckonable years in the NHS scheme”.  Section 45 provides that service with the Health Service Authority includes service with “a Regional Health Authority….and any predecessor or successor authority”. There is no similar expanded definition of “the NHS scheme” in section 46. Dr Dibble lays great emphasis on what he regards as this inconsistency. The two sections are, however, clearly designed to deal with two different types of compensation and must be interpreted objectively and on the basis of what they say. He also suggests that, in the case of ambiguity, reference should be made to the legislative background and to other background circumstances and intentions, when interpreting the terms and conditions of his contract.  I do not consider that there is any ambiguity in the wording of the sections. If they do not reflect the intentions of the relevant parties who framed them then that is a matter for them to rectify. My task is to interpret the sections as they are currently worded.

31. Dr Dibble has referred me to the 2002 Regulations and claims that they apply to him as the reason for the incorporation of Section 46 was to provide equivalence with NHS employees. However, it is Section 46 (as amended from time to time) which is specifically incorporated into his contract of employment, not the numerous and various regulations which apply to the NHS or the NHS Scheme. Had this been the intention of those who drafted the GWC Conditions then they could have so provided. As Section 46 provides as quoted above, I do not need to comment on the other legislative provisions referred to by Dr Dibble.
32. The reference to “reckonable years” must therefore be taken to be a reference to reckonable years in the NHS Scheme only and not in any other scheme. Reckonable years in a scheme are years that count towards the determination of membership and/or benefits in that scheme. Dr Dibble transferred his accrued benefits out of the NHS Scheme in 1998 and therefore was no longer a member of the NHS Scheme entitled to benefit under the NHS Scheme. At the time that his employment ceased he therefore no longer had any “reckonable years” in the NHS Scheme. For these reasons, and given that paragraph 10 of section 46 does not refer to reckonable service that an employee may have had at some point in the past, I do not think that it can reasonably be suggested that Dr Dibble was entitled to benefit under section 46 on the basis of the reckonable years that he had previously acquired in the NHS Scheme and which he had since “traded in”.
33. Accordingly, I do not uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

17 July 2007
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