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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr T Leggett

Scheme
:
The Shipbuilding Industries Pension Scheme (the SIPS)

Respondents
:
Hadrian Trustees Limited (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr Leggett is aggrieved that his application for early retirement through incapacity has been rejected.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Leggett worked for Appledore Shipbuilders Limited (the Employer), a participating employer in the SIPS, an industry wide scheme.  Receivers were appointed to Appledore Shipbuilders on 30 September 2003.  All staff were made redundant on that day.

4. Incapacity is defined in the SIPS rules as:

“‘Incapacity’ means physical or mental incapacity which prevents a Member from following his or her normal occupation and seriously impairs the Member’s earning capacity.  The Trustee’s decision as to whether a Member is suffering from Incapacity will be final.  The Trustee will obtain medical advice and consult the Employer before deciding whether a Member is suffering from Incapacity.”

5. Rule 5.4 is headed “Early retirement through Incapacity” and provides:

“A Member who leaves Service before Normal Retirement Date because of Incapacity may choose an immediate pension.  The pension will be calculated as described in Rule 5.1 but as if Pensionable Service included the period up to Normal Retirement Date.

Until Normal Retirement Date, the Trustee may from time to time require evidence of the Member’s continued Incapacity.  If not satisfied, the trustee may reduce the Member’s pension or suspend if for any period or periods before Normal Retirement Date (in which case the pension may also be reduced).  The Trustees may adjust any benefits payable on the Member’s death, as it considers appropriate.

The Trustee must be reasonably satisfied that the benefits (including death benefits) for a Member who retires under this Rule are at least equal in value to the benefits to which the member would otherwise have become entitled on leaving Service.”    

6. Applications for early retirement are considered by the ‘Local Pension Committee’ (the LPC).  Section 9 of Appendix 1 to the Rules provides :

“The following duties will normally be delegated by the Trustees to the relevant Local Pension Committee.

Exercise of discretionary powers of the Trustee relating to the disposal of benefits.

Considering, subject to satisfactory medical evidence, applications for Incapacity early retirement pensions under Rule 5.4 (early retirement through Incapacity).

7. The Trustees have produced a guide (the Trustee Guide) as to how the LPCs should consider such applications for incapacity early retirement pensions as are delegated to them.  The guide says at section 8.3:

“A
Definition of Incapacity

(i) Under the SIPS Rules ‘Incapacity’ is defined as physical or mental incapacity which prevents a Member from following his or her normal occupation and seriously impairs the Member’s earning capacity  

(ii) This definition is to be understood to mean that a member must be suffering physical or mental illness as a direct result of which the member satisfies all of the following conditions:-

· he/she is unable and is likely to remain unable to carry out the job for which employed, and

· he/she has a substantially reduced earnings capacity.

In deciding whether the member has a substantially reduced earnings capacity, the following questions should be considered: -

· Does the incapacity prevent the member from doing any job that he/she might reasonably be expected to do (irrespective of whether such a job exists with the member’s current employer and regardless of the general employment opportunities available in the local area)?  Any such alternative job should not place unreasonable demands on the member in terms of his or her skills (including skills that the member might reasonably be expected to acquire).  Alternative jobs often involve lighter work, or work in more suitable working conditions.”  

8. The practice is for an applicant seeking incapacity early retirement to fill in a form, which is initially reviewed by the Employer’s medical adviser.  This is then forwarded to the independent medical adviser retained by the Trustee.  Both the Employer’s medical adviser and the independent medical adviser are required to complete  a Certificate which describes the applicant as being in one of three categories: 

Category 1:  Considered able to undertake the occupation for which employed

Category 2:  Unable to do normal job but able to pursue gainful employment

Category 3:  Considered incapacitated to the extent that the member will be prevented from working in the future

9. The Trustee Guide requires applications from members who have been certified as being in category 2 to be considered by an LPC or a Committee of the Trustee Board comprising the Chairman, Deputy Chairman and the Managing Director. Section H of the guide provides: 

(i) Upon receipt of the completed SIPS/12 form Capita Hartshead will liaise with the Company’s Personnel Department and arrangements will be made for the case to be considered by the LPC (if there is no LPC the case is submitted to a Committee of the trustee Board comprising the Chairman, the Deputy Chairman and the Managing Director).

A copy of the SIPS/12 form and all other relevant information, including the Company’s view on whether or not early retirement through incapacity should be awarded, will be supplied to the LPC; this would include details of any alternative jobs which the Company could offer to the Member (including rates of pay) and details of the Member’s current remuneration.

(ii) The LPC should consider the case and may call upon the Examining Doctor or the trustee’s Independent Medical Advisor if necessary for clarification or assistance with any medical problems or queries.

(iii) In certain cases it may be difficult or impossible for the Doctor to establish if a medical problem will result in a permanent disability because the condition is such that the member’s health may improve over time with an eventual return to gainful employment.  In these circumstances it would be quite appropriate for the LPC to stipulate that the member’s condition is to be reviewed in the future (say after two or three years) and in the meantime either to award or not to award ill health retirement.

(iv) The meeting of the LPC will normally be attended by a representative of Capita Hartshead who will have discussed the case in advance of the meeting with the trustee’s Independent Medical Advisor and will have a brief summary of all relevant medical facts which may be conveyed to the meeting if requested.  The Capita Hartshead representative will also possess details of the member’s pension entitlement, which may be notified, to the meeting is requested.

(v) Having discussed the claim fully the LPC may grant the member early retirement through incapacity if all the members present at the meeting of the LPC agree.  The decision must be unanimous, not just a majority.  The Secretary of the LPC will arrange for the Company’s Personnel Department and Capita Hartshead to be advised of the decision so that the necessary actions can be taken.

(vi) If the LPC is not able to reach a unanimous decision but if the Chairman of the LPC believes that the matter could be progressed if independent advice on the principles and rules relating to ill health early retirement was obtained, this should be requested from Capita Hartshead.  The LPC meeting can then be reconvened.  If necessary, a Capita Hartshead Director of Manager (or alternatively a trustee Director) will attend the reconvened meeting so that any areas of uncertainty may be addressed.

(vii) If it is considered that the above will be of no benefit, or if the reconvened meeting of the LPC is still unable to reach a unanimous decision, the LPC will consider if the case should go to appeal.  If a majority of the LPC members wish the case to go to appeal, the procedures set out in J) below are followed.  If a majority do not wish the case to go to appeal, the Chairman of the LPC will explain the reasons for the decision not to award early retirement through incapacity with the member concerned.  If necessary, arrangements will also be made for the Examining Doctor to discuss the reasons with the member.  The Secretary of the LPC will advise the Member of his right to appeal to the Trustee.  

(viii) In cases where there is no LPC, decisions of the Committee of the Trustee Board may be taken by a majority vote.  Where the Committee resolves not to award early retirement through incapacity, the Scheme Secretary will notify the member concerned; if the member is dissatisfied with the decision the Secretary will advise him/her of his/her rights under the Trustee’s Internal Disputes (IDR) Resolution Procedures.  The Members will be informed that he/she is entitled to take the following alternative courses of action:-

(a) Invoke a stage 1 hearing under the IDR Procedures by submitting details of the grievances to the Scheme secretary.  If the Scheme Secretary considers that the Member may have reasonable grounds fort a complaint, the case would be referred back to the Committee of the Trustee to enable the appeal to be reconsidered.

OR

b) Appeal directly to the Trustee Board under Stage 2 of the IDR procedure.

10. For Category 3 Cases (‘Considered incapacitated to an extent that the member will be prevented from working in the foreseeable future’) the procedure is: 

i) Upon receipt of their completed SIPS/12 form the comments and advice of the Examining Doctor and the Medical Advisor will be reviewed by the Company’s Personnel Department.

If the Company accepts the medical advice the member should be advised that he/she is to be awarded early retirement through incapacity.  An authorised signatory at the Company should then complete and sign an Exit form (SIPS/7) and send it to Capita Hartshead attached to a Batch Header form (SIPS/6).  The LPC will be advised of the decision by Capita Hartshead.

ii) Where early retirement through incapacity is awarded, but the trustee’s Independent Medical Advisor considers that the condition of the member may improve at some time in the future (up to the member’s Normal Retirement Age) to such an extent that a further review should be carried out, the trustee Board should be notified of such cases.  A further review of the case will be carried out when it is considered appropriate to do so in order to establish if the incapacity is ongoing.

iii) Capita Hartshead will wrote to the member giving details of the benefits due and where applicable will state that the case will be reviewed in the future.

iv) If the Company does not accept the medical advice, Capita Hartshead is so notified.  Capita Hartshead sill then advise the LPC who will act in accordance with the procedures set out in H above (where there is no LPC the matter will be referred to a Committee of the trustee Board).”   

11. Mr Leggett had a problem with his knee. The Employer’s medical adviser indicated on 13 February, 11 July and 25 July 2003 that he would be able to return to work if arrangements could be made for him to do a job which involved no kneeling or crouching.  The Employer could not arrange for this and its Personnel Manager sent a memo to the Consultant Occupational Physician, Dr Dean on 17 February 2003 recommending that Mr Leggett should remain on sickness leave and return to work only when fully able to fulfil the requirements of his trade.

12. On 26 August 2003 Mr Leggett completed an application to the Employer for early retirement on the grounds of ill health (the application). Also on 26 August 2003, the Employer’s medical advisor completed a Certificate to the effect that Mr Leggett should be considered as a Category 2 and on 9 September 2003 the Trustee’s medical advisor also signed the Certificate agreeing with this assessment.  The Certificate states Category 2 to be:

“Category 2
(i) Suffers ill health/disability which makes it unreasonable to undertake the occupation for which currently employed, but is able to pursue gainful employment. 

(ii) This is likely to be a permanent disability.

(iii) The applicant is considered able of giving regular and efficient work if the job did not involve :

(1) kneeling or crouching

(2) the need to work with ladders”

13. Mr Leggett’s application had by 24 September 2003 been submitted by the Employer to Capita Hartshead, the administrators.  The accompanying letter stated:

“I understand the above named has been in contact with you regarding his application for IHER, and that you have requested that I forward the paperwork that would have been tabled if his application had gone before a meeting of the LPC which, due to current circumstances, has not taken place.”  

The “current circumstances” to which reference was made were that the Employer was entering into Administrative Receivership with a Joint Administrative Receiver being appointed on 30 September 2003. Mr Leggett was made redundant on the same day.

14. Some of the ill health benefits under the SIPS are insured with Legal & General and when the Trustees’ medical adviser reported to Capita Hartshead that in his opinion a Category 2 retirement was appropriate whereas a Category 3 was not he  also stated:

“and I am absolutely certain that Legal & General would take a similar view in relation to the level of disability, the contributing factors, which are clearly contributing, to Mr Leggett’s problems.”  

15. The Trustee’s Medical Appeals Committee met on 26 February 2004 to consider Mr Leggett’s application and reached a decision that there were insufficient grounds to grant ill health early retirement benefits.

16. Mr Leggett was informed of the decision by way of letter dated 3 March 2004, which stated:

“I can confirm that the Trustee’s Medical Committee considered your case very carefully, but the decision of the Committee is that there are insufficient grounds to grant ill health early retirement benefits.  This decision was made after obtaining a medical report from the Trustee’s independent medical adviser and after considering all other relevant evidence.”

17. Mr Leggett complained under the Scheme’s internal dispute resolution (IDR) procedure on 3 May 2004.  A stage 2 decision letter was issued to Mr Leggett on 30 June 2004.  It stated:

“I am writing to confirm that your appeal against the decision not to award you an ill health early retirement was formally considered at a Trustee Board Meeting held on 22 June 2004.

After careful deliberation of all relevant evidence, including medical input provided by the Trustee’s independent Medical Adviser and the documentation supplied by yourself, the Trustee Board resolved that the decision not to award ill health early retirement should be upheld.” 

SUBMISSIONS FROM MR LEGGETT

18. There was no suggestion from the Employer that he should have made an application earlier than when he did.  His department was running out of work and believes that he was maintained on sickness leave because that was a cheaper option for the Employer than arranging for his retirement on ill health grounds.

19. He is a time-served Shipwright.  Due to his skills he enjoyed the highest tradesmen’s pay.

20. In terms of the wider labour market he lives in an area characterised by a low wage economy.  His earning potential remains diminished and will worsen as his condition deteriorates.  This has also been evidenced by his assessment by Bideford Job Centre where he was considered as having a handicap/disability, clearly demonstrating that suitable employment is going to be much harder to find.  
SUBMISSIONS FROM THE TRUSTEES

21. There is no ‘mismatch’ between what the Rules say and how the matter is put to the doctors.

22. In Category 3 cases, the two doctors will have agreed that a member is incapacitated to the extent of being prevented from working in future.  In such cases, there can be no doubt that the member is suffering from Incapacity.  It follows that the member qualifies for an incapacity pension, the Trustee has no discretion in the matter.

23. In Category 2 cases, members are unable to do their normal job but the doctor considers that they are able to pursue alternative gainful employment.  In these cases the LPC or the Trustee then considers whether the member’s earning capacity is seriously impaired.  Doctors are not requested to provide information on whether a member’s earning capacity is seriously impaired.  Although medical evidence is required as to the practical effects of the member’s incapacity, the significance of these effects for the member’s earning capacity is not a matter of medical opinion alone.  

24. Mr Leggett’s application for ill health retirement is dated 26 August 2003.  Due to the need to obtain medical evidence, the application was still being processed when the Receivers made Mr Leggett redundant on 30 September 2003.  

25. Immediately after the receivers were appointed, the Trustee sought advice from their legal advisers on whether Mr Leggett’s application should continue to be processed.  The Trustee was advised that there was no need to do so.  This was on the basis that entitlement to an ill health pension would arise only if and when a member actually left service “because of Incapacity”.  Since Mr Leggett’s service had been terminated for redundancy, it was clear that he was not entitled to an incapacity pension.  

26. The Trustees’ legal advisers in giving their opinion referred to the High Court’s decision in O’Neill v Industry Wide Coal Superannuation Scheme Trustees (2001) in which the application failed because the member’s service was terminated for a reason unrelated to the member’s state of health.

27. Mr Leggett did not leave employment because of incapacity, which is a condition for entitlement to an incapacity pension under Rule 5.4 (early retirement through Incapacity).

28. After considering this advice the Trustee put a proposal to their legal advisers that the insurance company might still be persuaded to pay an incapacity pension to Mr Leggett if he were suffering from incapacity at the date of his redundancy.  Advice provided in response to the proposal was that if the insurance company were willing to pay then there would be no prejudice to other members, although if the insurance company refused to pay then there would of course be a prejudice to other scheme members.   

29. The medical advisers regarded Mr Leggett as being in Category 2.  A Category 2 applicant would normally have been referred to the LPC.  However, there was insufficient time to convene such a meeting prior to the appointment of Receivers, which took place on 30 September 2003, with employees being made redundant on the same day.  In the absence of the LPC the case was then considered by the Trustee’s Medical Committee.  The Medical Committee comprises the Chairman, Deputy Chairman and the managing Director of the Trustee Company.  It is in these cases that there is a question to be considered by the LPC or the Trustee.

30. The Trustee’s Medical Committee considered the case very carefully and the decision was based on the medical evidence which supported a conclusion that Mr Leggett was not incapacitated to an extent that would prevent him from working in the foreseeable future.  The Committee decided that Mr Leggett’s incapacity was not such that his earning capacity could be regarded as ‘seriously impaired’.   

31. The Committee’s decision was subsequently upheld by the full Trustee Board and would have been the same even if Mr Leggett’s service had not been terminated because of redundancy.  The decision was based on the fact that, in the Trustee’s opinion, Mr Leggett’s incapacity was not such as to amount to Incapacity for the purposes of the SIPS rules.  An approach was not therefore made to the insurance company.

32. The Test of Incapacity retirement under the rules depends on the member’s ability to work rather than the availability of work.  A member may be gainfully employed and yet still suffer serious impairment of earning capacity.  The use of the word ‘may’ in the Trustee Guide is not intended to suggest that the LPC has discretion in the matter, and is not understood in this way by the LPC’s.  The wording indicates a restriction on the LPC’s powers, in that an incapacity pension can be granted by the LPC only if all members of the LPC (rather than just a majority) agrees to grant it. However, the wording of the Trustee Guide had no bearing on the decision in this case since the LPC was not involved.  Mr Leggett’s application was unsuccessful because the Trustee did not consider his earning capacity to be seriously impaired.  

33. The Trustee Board comprises 7 directors appointed by employers and 7 appointed by the Shipyard Negotiating Committee of the Confederation of Shipbuilding & Engineering Unions.  The directors are familiar with the kind of work that Mr Leggett was doing and the kind of work he could still do in spite of his disability.  

34. It is unreasonable to expect the Trustee to consider specific examples of occupations before deciding whether Mr Leggett’s earning capacity was seriously impaired.  The memo from Dr Dean dated 13 February 2003 states that he thought Mr Leggett would have been able to continue his existing employment subject to certain adjustments which, had there been work to do, could reasonably have been made.  The reason this did not happen was the lack of work at Appledore Shipbuilders (which led to the receivers’ appointment and the dismissal of all staff for redundancy) rather than Mr Leggett’s inability to do any work that might have been available.

35. The members of the Medical Appeals Committee are familiar with the industry in which Mr Leggett worked and able to form a view of this issue based on their own knowledge and experience, which is what they did.  In doing so, they had regard to the medical evidence on the effects of Mr Leggett’s incapacity, such as the comment in Dr Dean’s report of 13 February 2003 that Mr Leggett “would not be fit to undertake all aspects of his work but would be fit to return to bench work with the facility to sit or stand which required no kneeling or crouching”.

36. The Trustee fully accepts that there was no suitable employment for Mr Leggett with his existing employer.  However, the question for the Trustee in these cases concerns the member’s “ability” to work, which is of course a rather different matter from the “availability” of work.

37. There is no foundation to the suggestion that the Trustee would not have done its best for Mr Leggett.  His application was considered because the Trustee thought it possible that if Mr Leggett was suffering from Incapacity, the insurer might be persuaded to provide the benefit.

38. This Scheme benefit is insured and the Trustee proceeded with consideration of Mr Leggett’s application on the basis that if successful the insurers could be persuaded to meet the cost.  

39. Given the Appledore Section of SIPS is being wound up with insufficient assets to its liabilities, the Trustee clearly could not voluntarily pay an enhanced benefit to Mr Leggett.  There could be no question of the Trustee’s paying a benefit without the insurer’s agreement since the effect would be to reduce further the assets available for other members.  If the insurer had refused to grant the benefit because Mr Leggett left service because of redundancy rather than incapacity (which was in fact the case), the Trustee would have had to refuse the benefit on this ground.

CONCLUSIONS

40. Although the Rules of the Scheme say that the Trustee’s decision as to whether a Member is suffering from Incapacity is final, it appears that for those members whom the Company’s and Trustees’ doctors assess as being incapacitated to the extent of being unable to work in future, the matter was not considered by the Trustee. 

41. Thus whether the matter is in fact considered by the Trustee depends primarily on a categorisation used by the medical advisors. That categorisation is not contained in the Scheme Rules but in the Trustee’s Guide as to how applications should be considered.  The Scheme Rules refer to consideration of whether a member’s earning capacity will be seriously impaired. The certificate provided for completion by the medical advisers asks for a statement as to whether the member can be gainfully employed. A member may be gainfully employed and yet still suffer serious impairment of earnings capacity. Because of that mismatch between what the rules say and how the matter is put to the doctors the procedure used by the Trustee was flawed. 

42. I note also that the Rules do not convey any discretion to either the Trustee or the Employer in deciding whether a pension should be paid as a result of incapacity. Provided the Member meets the definition of incapacity (which is a question of fact for the Trustee to decide after consulting the Employer) then the Rules say that the member may choose an immediate pension. The Trustee Guide referring to cases in Category 2  says:

“Having discussed the claim fully, the LPC may grant the member early retirement through incapacity if all the members present at the meeting agree.”

The words “may grant” convey an element of discretion, which, as I have noted, is not present in the Rules.  

43. Although it was known by 25 July that Mr Leggett was considered by the Employer’s Medical Adviser to be in Category 2, his application for such an incapacity early retirement pension was not made until 26 August and thus had not been considered by the LPC before a Receiver had been appointed and Mr Leggett had been made redundant. 

44. As a matter of fact Mr Leggett did not leave service because of Incapacity. He left service because of his redundancy.  I do, however need to consider whether had there not been some fault in the way in which the matter was dealt with he should have been allowed to retire before the redundancy intervened. 

45. There appears to have been a considerable delay in starting the process given that Mr Leggett’s condition had not changed since 13 February. The practice in operation allows the process to be started by Mr Leggett himself although I can understand that while his sick pay continued he would not have felt pressured so to do. In the event it seems to have been the Employer which triggered the process. 

46. It was as a result of Mr Leggett’s application under the Scheme's IDR procedure that the Trustee Board considered the medical evidence.  The application was rejected on the basis that there were insufficient grounds to grant ill health early retirement, which, bearing in mind what I have said about the lack of any discretion in the matter, I take to mean that the Board considered that Mr Leggett did not meet the criteria. It is I think clear that it was not the intervening redundancy, which the Trustees had in mind as putting him outside the criteria. 

47. It is also clear that Mr Leggett was prevented from following his normal occupation and thus he certainly met the first part of the criteria. The second part was whether his incapacity seriously impaired his earning capacity.  The Trustee has submitted that it was the experience drawn from both the Medical Appeals Committee and the Trustee Board that enabled a decision to be reached on the impairment aspect, 

48. However I have seen no evidence which specifically demonstrates the basis upon which they could have reached such a conclusion. That the Trustee was advised that he might be capable of employment elsewhere was, as I have already noted, not the correct question to be considered. 

49. Mr Leggett’s application should be re-considered and I make a suitable direction below.

DIRECTION

50. Within 56 days the Trustee should establish whether his capacity was such as to seriously impair his earnings capacity and issue a fresh decision to him as to whether he met the definition on Incapacity in August 2003. 

DAVID LAVERICK

Pensions Ombudsman

2 August 2006
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