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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr M Abrams

	Scheme
	Pedshire Limited Retirement Benefit Scheme

	Respondent
	ReAssure Limited (formerly known as

Windsor Life Assurance Company Limited)


Subject
Mr Abrams has complained that:

· ReAssure Limited failed to inform him that there remained an entitlement of Protected Rights (“PR”) benefits due to him from the Scheme which he could have taken from age 60 or after A-Day on 6 April 2006, and

· Once he became aware of his PR benefits, they delayed in rectifying the matter in 2007/08.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be partially upheld against ReAssure Limited because there was a delay in transferring Mr Abrams’ remaining benefits in 2008 which resulted in a lower transfer payment being made and this ultimately caused him to receive lower retirement benefits from June 2009 onwards.
The first strand of his complaint should not be upheld because ReAssure Limited had no direct relationship with Mr Abrams (as the member) and they informed the Trustee’s agent (adviser) in 2001 that he could not draw his PR benefits at the age of 56 when he retired.  Further, they were under no obligation when he reached age 60 to subsequently inform him that he could take his PR benefits early (i.e. prior age 65) at that time.

DETAILED DETERMINATION

Material Facts

1. Mr Abrams was a director and co-owner of Pedshire Limited (“the Company”).

2. The Company ran an occupational pension scheme called ‘The Pedshire Limited Retirement Benefits Scheme’ (“the Scheme”) which operated on a defined contribution (or money purchase) basis.  The Company was the Principal Employer under the Scheme and also acted as the Trustee and Administrator of the Scheme, although the Scheme was an insured arrangement (originally with National Mutual Life Assurance Society) and so the insurer carried out the day-to-day administration.

3. Mr Abrams was one of two initial members of the Scheme.

4. Under the Scheme men had a normal retirement age of 65.  The Scheme was used to contract out of the State scheme from 26 April 1988 until 5 April 1994 and the members’ PR benefits represented the retirement benefits in lieu of their State earnings-related pension scheme during that time.  On 22 June 1988 the Board of the Company signed a resolution appending the Occupational Pensions Board’s (“OPB”) model rules to the Scheme’s original rules (coded FA70/3 8.82) covering the contracting out provisions.
5. Abrams Ashton (IFA) Limited was the then financial adviser to the Trustee.  The individual adviser was Mr P Abrams, who is Mr Abrams brother.  [To avoid confusion I shall refer hereinafter to Mr P Abrams and his firm as “the original Adviser”].

6. Another Company Board resolution was signed on 22 November 1994 replacing the Scheme’s original rules with new rules, coded Harv.Pre87.92, (“the 1994 Rules”).

7. In March 2000 National Mutual Life Assurance Society (“NMLAS”) prepared two illustrations of benefits for Mr Abrams based on him retiring at the end of December 2000 (aged 55); one quote excluded PR and the other was solely for PR.  The quotes stated the benefits were assumed to be within Inland Revenue limits and any other restrictions required by the rules.  They were issued to the original Adviser.
8. Additional early retirement quotes for Mr Abrams at age 56 were issued by NMLAS to the original Adviser by a letter dated 30 August 2001.  In the covering letter NMLAS said,

“I have not included Mr Abrams protected rights benefits as he is unable to take these until he reaches aged 60”.

9. Mr Abrams says the Company was sold by Mr Ascroft and himself on 18 October 2001 to new owners.  Further, he left employment and ceased to be a director at that time (though he believes Mr Ascroft continued in employment with the Company).
10. Further retirement illustrations for Mr Abrams at age 56 were faxed from NMLAS to the original Adviser on 23 October 2001.  On the fax cover sheet it said,

“Scheme 7260, includes Protected rights benefits, these have not been included in the illustration as the benefits will remain in the scheme until the member reaches age sixty, as this is the earliest benefits can be taken.”

11. A revised retirement quote was issued to the original Adviser on 11 December 2001 by NMLAS.  Among other things NMLAS’s letter stated,

“Also, there are protected rights benefits under scheme 7260 which are not included in the illustration.  These will remain within the scheme until such time as they are transferred or taken as benefits (age sixty at the earliest).”

12. Mr Abrams retired early on 31 December 2001 (aged 56) and his non‑PR benefits from policies 7260 and 7755 were settled on 8 January 2002 in the form of a maximum tax-free cash lump sum (£98,666.71) with the balance (£119,256.69) being paid under the ‘open market option’ to Britannic Retirement Solutions (which is now part of the Phoenix Group) to provide an annuity for him.

13. NMLAS demutualized and has since been acquired by a number of different owners since 2002, which has culminated in ReAssure Limited currently owning this business.  The various owners of NMLAS’s business over the years have been GE (General Electric Company), from 2005 Swiss Re (trading as Tomorrow), and from 2007 Windsor Life Assurance Company (renamed ReAssure Limited in 2011).
14. Mr Abrams says the Company was dissolved on 28 June 2005.
15. Rule 15 of the 1994 rules says,

“After the liquidation of the Employer or of the Principal Employer, or where the Principal Employer is unwilling or unable to act in relation to Rule 9 or Rule 13 or the Principal Employer cannot be traced, the Insurer may act in place of the Employer or Principal Employer for all the purposes of the Scheme and the Rules shall be interpreted mutatis mutandis to achieve the original intention of the Rules”.

16. Mr Abrams reached age 60 in December 2005.

17. Mr Abrams says the original Adviser informed him in January 2007, when dealing with some unrelated documents about the Scheme, that he had discovered some remaining funds in the Scheme for him.

18. On 28 February 2007 a telephone note records the original Adviser spoke to ‘Tomorrow’ saying that the Company had closed several years ago.  He requested a current value and immediate retirement quote for Mr Abrams.

19. Mr Abrams says a valuation of £22,833.50 as at 13 March 2007 was provided to him but then there followed long delays in clarifying from ‘Tomorrow’ the procedure to obtain these ‘lost’ funds.

20. On 13 April 2007 the original Adviser sent a letter (addressed to GE Pensions Limited) about another member (Mr I) and said he had previously notified them that Pedshire Limited had been sold and had subsequent gone into liquidation.  Under the circumstances, neither Mr Abrams nor Mr Ascroft was in a position to obtain the salary figures for Mr I that they required from the Company records.  The original Adviser also wrote:
“Furthermore, you require the form signing for, and on behalf, of the principal employer.  I am at a loss as to who should sign this form as the principal employer no longer exists, and in any event, as stated above, Messrs Abrams and Ascroft sold their controlling interests six years ago and therefore they would not wish to sign any such forms, even if the company was still trading.”
21. ‘Tomorrow’ replied on 21 May 2007 confirming that the member could sign the form.  The original Adviser wrote to GE Pensions Limited (Tomorrow) on 10 August 2007 about Mr Abrams (and Ascroft) and apologized for the delay which he stated was owing to his absence from the office due to a health issue.  He thanked them for clarifying who should sign the forms bearing in mind the Company no longer existed.  He noted that considerable time had passed since they had forwarded to him retirement benefits and asked for up-to-date figures.

22. On 31 August 2007 ‘Tomorrow’ prepared retirement benefit illustrations for Mr Abrams which consisted of his PR (£23,404.70) and some non-PR (£241.20).  These were issued on 4 September 2007 along with the forms for completion to draw these benefits (either as retirement benefits or a transfer payment).

23. Mr Abrams says the original Adviser contacted ‘Tomorrow’ / Windsor Life in October 2007 for a new valuation and was told the existing forms could be used.  He says updated figures were never forthcoming.
24. According to ReAssure Limited, the original Adviser telephoned them on 16 January 2008 to ask if the transfer forms issued by ‘Tomorrow’ in respect of Mr Abrams’ benefits could be used and they advised that they could, but they say these forms were not returned to them.

25. Windsor Life says they received another telephone call on 21 February 2008 requesting vesting and transfer forms.  These further forms were issued by them on 14 April 2008.
26. Mr Abrams says the above telephone call was made on 18 February (rather than 21st) and they were told that the old forms could not be used and it would take ten working days to send out new forms.  Further, there were several telephone calls in March and April 2008 to the insurer chasing them for these forms.
27. Mr Abrams and Scottish Life signed Windsor Life’s Transfer Payment Release Form on 22 September 2008 and 17 October 2008 respectively.

28. Windsor Life received the completed and signed Transfer Payment Release Form and a Receiving Scheme Declaration from Scottish Life on 21 October resulting in the policies being valued on 22 October 2008.  At that time a Market Value Reduction (“MVR”) was in force.  As a result, on 3 November 2008 they queried whether Mr Abrams wished to proceed given that a MVR of 10% now applied.

29. After speaking to the original Adviser, Mr Abrams decided to proceed and a handwritten annotation records that his brother would obtain details of the delays so he could make a claim regarding his losses.  Mr Abrams signed an instruction form confirming he wished to continue.  Though the form was signed it was not dated.
30. Mr Abrams’ remaining benefits (mainly PR) were transferred to a personal pension scheme with Scottish Life, which Mr Abrams says was finalised on 26 November 2008.

31. The business of the original Adviser was subsequently sold and is now part of Rainford Financial Services Limited.  On 26 April 2009 Mr Abrams wrote to Mr Rigby of Rainford Financial Services Limited (“the new Adviser”), saying (a) there were ridiculous delays in releasing his funds resulting in a MVR being applied and this would not have happened if they (Tomorrow) had acted as they should have, and (b) it was unforgiveable that the contracted out portion of the original funds were not released by NMLAS at the time he retired and requested his fund pension monies from them.  To assist, he provided a brief résumé of events.  He said he did not know that NMLAS had not provided the funds representing the contracted out portion of the Scheme.  Further, he had no idea why the funds were retained and he was not informed, but he had lost out on this extra pension amount for a number of years as a result.
32. On 22 June 2009 Scottish Life transferred a sum of 20,130.86, which represented Mr Abrams’ benefits at that time, to ‘Just Retirement Limited’.  After settling the pension commencement (tax-free) lump sum of £5,032.72, the balance (£15,098.14) was used to secure an annuity commencing on 24 June 2009 of £1,074.72 a year payable monthly in arrears.  The funds were not treated as PR and so this annuity was set up on a single life basis and does not provide any 50% provision for Mr Abrams’ spouse.

33. Meanwhile, Mr Rigby wrote to Windsor Life in June 2009 and asked certain questions.  Windsor Life replied on 22 June via the Trustee (as they had no authority to deal with the new Adviser), which since early 2002 was sent to Mr Ascroft’s home address.
34. Further correspondence was exchanged between the new Adviser, Windsor Life and the Trustee in the four months between September and December 2009.  The parties’ respective positions are summarised elsewhere below.
35. Mr Abrams made a formal complaint to Windsor Life on 21 April 2010, which was responded to on 15 July 2010.  The Pensions Advisory Service was contacted for assistance in August 2011 and discussions continued among the parties (including the new Adviser) during the whole of 2012.

Additional information obtained during my Office’s investigations 

36. Just Retirement Limited has confirmed that:
· had the original funds been used to provide a pension which conformed to the requirements for a PR pension, then after paying a lump sum of £5,032.72 the sum of £15,098.14 (i.e. £20,130.86 less £5,032.72) would have provided a member’s pension (non-escalating) of £950.04 a year plus a contingent 50% spouse’s provision.

· had they received the higher funds of £23,918.27 and paid £5,979.57 as a pension commencement (tax-free) lump sum, the balance of 17,938.70 could have provided a member’s pension (non-escalating) of £1,141.68 a year plus a contingent 50% spouse’s provision.
· they will only accept further funds to augment the existing annuity if they come directly from the same UK registered pension scheme under which funds were originally sent (i.e. from the Scottish Life Personal Pension Scheme) but they will not backdate annuity payments.  Any funds linked to the pension annuity policy currently in payment but not directly coming from Scottish Life would be treated as a new application, subject to a minimum purchase price of £5,000.
37. Mr Abrams has provided his self-assessment tax returns for in the tax years 2009/10 to 2012/13 in support of his claim that he will suffer a loss of age-related personal allowance when the arrears are paid which he would not otherwise have suffered.  The facts in relation to this matter are as follows:
· he was not aged 65 in the 2009/10 tax year and so did not qualify for an age‑related personal allowance at that time.

· he qualified for an age-related personal allowance from 2010/11 onwards and his income in 2010/11 was less than the income limit (£22,900 + £13 gift aid) so he received the full age-related personal allowance.

· his age-related personal allowance was reduced in both 2011/12 and 2012/13 because his income in those years exceeded the income limit of £24,000 (plus £13 gift aid) and £25,400 (plus £37 gift aid).
Summary of Mr Abrams’ position
38. NMLAS did not tell him when he originally retired in 2001 (or at any time since) that they had not provided the funds for his PR benefits.
39. The insurer did not provide yearly valuations after 2001 to the trustees (of which he was one) in respect of his PR benefits.  He considers this fact is crucial point for the second part of his complaint as any annual statement would have informed him that he had remaining benefits in the Scheme.  He believes there is a legal requirement under the Disclosure of Information Regulations 1996 that statements should be sent out every 12 months.

40. When the Company (and Trustee) went into liquidation and ceased to exist, ReAssure Limited had a fiduciary duty after taking over the trusteeship to provide details to him, including issuing members with benefit statements.
41. Towards the end of this investigation Mr Abrams says he now fully acknowledges and understands the fact that ReAssure Limited did not have the legal ability to act as trustee.  However, he is disappointed that information unearthed during this investigation was not given to either him or Rainford Financial Services Limited back in 2008 and 2009.  Had this information been made available by ReAssure Limited in relation to the Trustee and the fact that he was not a trustee on the Scheme (although he was led to believe by others he was), he would not have pursued this complaint.
42. Because he never knew about these PR benefits until 2007 he has lost out on the extra pension amount for a number of years.  Had he known he could have taken his remaining PR benefits at age 60 then he would have done so.  He believes the argument made by ReAssure Limited that the original Adviser was notified in 2001 is very weak as this adviser was also not sent statements for existing members and, therefore, could not be expected to remember this information for a date five years forward.

43. ReAssure Limited should also be paying him for a further three years (2006-2009) in order to put him back into the position that he should have been in.

44. The delays in getting transfer forms resulted in him suffering a loss from the MVR.  The reduced fund / transfer value resulted in a lower pension income (annuity).

45. In July 2010 ReAssure Limited accepted there were delays but despite upholding his complaint in this regard he is concerned about the time taken to obtain redress.

46. Just Retirement Limited has calculated the pension income (£1,289.88 pa) he might have received had higher funds been received in June 2009.  However, the cost of uplifting his annuity to this higher figure has been calculated on the basis they start paying him from 2012 (i.e. the date of calculation) and not backdating payments to June 2009.  So it does not truly put him in the position he should be in. Also, if annuity payments are backdated to June 2009 his ‘age-related’ personal allowance this year will be reduced since the backdated income will be treated as all being received in the current tax year.
47. Whilst Mr Abrams considers the later offer of compensation for the delay in dealing with the transfer to be reasonable and acceptable, he does not want to accept this offer in full and final settlement of his whole complaint as he feels he should also receive compensation for the rest of his complaint.
48. Further, he has incurred fees by the new Adviser trying to sort out this matter (initially £2,225 but these have risen to circa £20,000).  An extraordinary amount of time and effort has been spent by the new Adviser.  ReAssure Limited should be made to pay towards some of the costs as information given by them throughout the whole process has been at times contradictory and produced in an untimely manner.  Costs of litigation always outweigh the quantum and he quite clearly required professional advice to instigate this process from start to finish.  The difficulties were compounded by ReAssure Limited’s very slow response and attitude to the complaint as a whole.
Summary of ReAssure Limited’s position
49. They previously confirmed to the original Adviser in 2001 that PR benefits could not be taken at the earliest until age 60 and have also explained this to Mr Abrams when dealing with his complaint.  They reject the first strand of his complaint.
50. Annual statements were not sent to Mr Abrams or the Trustee by Tomorrow for his remaining PR benefits and they have apologized for that.  It was, however, their practice/policy not to provide automatic statements on paid up insurance policies.
51. They were only told in 2007 that Pedshire Limited’s ownership had changed and it had been liquidated.  They do not agree they were then required to act as the Trustee.

52. They accept there was a delay in issuing transfer forms in early 2008.  Had there been no delay on their part and using their 10 business day turnaround time from 21 February 2008 they reckon that, had the forms been issued on 6 March 2008 they would have been received back on 21 August 2008 thereby resulting in the policies being valued as at 22 August.  No MVR was applicable at that time.
53. Mr Abrams’ benefits have been valued at £23,474.60 (£23,232.50 and £242.10) on 22 August 2008 compared with £19,953.30 (£19,753.00 and £200.30) on 22 October 2008 (i.e. £3,521.30 more).  Scottish Life has confirmed that should these higher amounts (£23,232.50 and £242.10) have been transferred to them on 8 September 2008 then they, in turn, would have paid a total transfer value of £23,918.27 to Just Retirement Limited (instead of £20,130.86).
54. In 2010 they offered and paid Mr Abrams £250 for any distress and inconvenience.  They have since offered to pay him £400 (in addition to the £250 he had already received) in respect of distress and inconvenience.  Also, following a loss assessment in 2012, they have offered to compensate him for the shortfall in his pension commencement lump sum (£946.85) plus £35 for lost growth (though later have said the £946.85 would attract interest from 30 June 2009 at Bank of England base rate plus 1%) and pay Just Retirement Limited an amount to uplift his annuity from £1,074.72 a year to £1,289.88 a year.  If Just Retirement Limited will not backdate annuity payments, they are willing to pay the difference between these two annuities from June 2009 and the date when the annuity is increased (and pay interest at Bank of England base rate plus 1% from the date each increase was due to the date it is paid).
55. They do not normally consider paying fees associated with the representations of a client’s case through a third party.  However, where it is evident that the matter in question has been dealt with outside of normal service parameters and it is clear the intervention of a third party has assisted in the resolution of the matter, then they will consider paying an element of compensation to that third party.  Nevertheless, no information as to how the fees arose has been provided despite their request.
Conclusions

56. There are two strands to Mr Abrams’ complaint but as they are separate matters I will deal with each element in turn.  I will refer simply to ReAssure Limited (as the successor of the various insurers’ business) throughout these conclusions.
57. I observe that during his complaint to ReAssure Limited Mr Abrams has requested a review of other issues (e.g. the lack of notification to him about any changes or subsequent actions in relation to his fiduciary duties as trustee).  These other issues do not specifically form part of his original complaint to me and so I make no findings in relation to them.

Failure to inform Mr Abrams that he retained PR benefits in the Scheme
58. Essentially the issue before me is whether ReAssure Limited had a duty to inform Mr Abrams that he still held PR benefits in the Scheme and, if so, whether they failed in such an obligation which prevented him taking the balance of his retirement benefits earlier than he did.

59. Mr Abrams has made comments surrounding the events when he retired at the end of 2001 (aged 56) as well as commenting on the period between age 56 and 60.  He seems to hold ReAssure Limited accountable for his unawareness of his own benefits.
60. The insurer, the Trustee, the Trustee’s adviser and the member were all parties involved with the Scheme but each party does not necessarily have a direct relationship with each other.  The Trustee (while it existed) had a relationship with all the parties; with the adviser its relationship was amongst others one of agency (i.e. the trustee being the principal and the adviser being its agent), with the member it was a fiduciary relationship and with the insurer it was a contractual relationship.  There is, however, no direct contractual relationship between the member and the insurer appointed by the Trustee.  In these circumstances, Mr Abrams (as the member) would normally look towards the Trustee for the payment of his benefits (with the Trustee, in turn, claiming them from the insurer).
61. ReAssure Limited had a contract with the Trustee.  There is evidence they wrote to the Trustee’s agent / adviser on a number of occasions in 2001 saying that Mr Abrams’ PR benefits could not be taken at that time but Mr Abrams seems to have been unaware of this fact.  Informing the Trustee’s agent is as good as informing the Trustee itself.  If the Trustee’s agent did not inform the Trustee who, in turn, did not inform the member then ReAssure Limited was not at fault for that failure.
62. I note Mr Abrams believes he was a trustee.  The Scheme was established with a corporate trustee rather than named individuals being appointed as trustees.  Even so, he did have a dual capacity insofar as being a member but also acting on behalf of the Trustee.  I say on behalf of the Trustee because strictly Mr Abrams was not a trustee himself but as a director of Pedshire Limited, which was the Trustee, he would have carried out trustee duties on behalf of the Company during his tenure as a director/officer of that company.

63. Though Mr Abrams feels he was misled by ReAssure Limited (and others) about being a trustee and that this issue should have been made clear to him by ReAssure Limited from 2008 onwards, he ought to have known how the Scheme was set up and who the Trustee of the Scheme was.
64. Mr Abrams has also made some comments about his co-director and the new owners in relation to any duties they may have carried out on behalf of Pedshire Limited.  Whilst I acknowledge those comments, his current complaint is not directed towards those parties.

65. I would normally expect a member to be aware of their own benefits and given the fiduciary trustee functions that Mr Abrams undertook while a director of the Company he ought to have been aware of the Scheme’s provisions, including the prescriptive requirements attaching to PR benefits.  Unlike both the Scheme’s original and 1994 rules which have been provided (though they pre-date and post-date contracting out), the OPB’s model rules have not been supplied.  Nevertheless, it is more likely than not that the OPB model rules, which dealt with contracting out, would have stated that PR benefits could not be taken before age 60.
66. It has been argued on Mr Abrams’ behalf  that there is a legal requirement under ‘The Occupational Pension Scheme (Disclosure of Information) Regulations 1996’ (“the Disclosure Regulations”) for him to be informed of his PR benefits each year and that ReAssure Limited did not issue yearly benefit statements in spite of that requirement.  Whilst there are exemptions listed in the Disclosure Regulations it is generally the case that the value of the members’ PR in a scheme on a specified date should be furnished automatically within 12 months of the end of each scheme year.  But the Disclosure Regulations are contained in a statutory instrument which imposes obligations on the trustee(s) of a pension scheme to disclosure certain information (either automatically or on request) at certain times to scheme members.  So any obligation to send Mr Abrams details showing the value of his PR benefits would fall on Pedshire Limited, as the Trustee, to comply with as opposed to ReAssure Limited – even if ReAssure Limited assisted the Trustee with the preparation of such benefit statements.
67. I accept that, had an annual benefit statement been produced by ReAssure Limited and issued by the Trustee (up to 2005) then this may have reminded Mr Abrams that he still held benefits in the Scheme.  This does not, however, replace the fact that he ought to have known from his dual capacity that PR could not be taken prior to age 60.  But even if I did consider that there was some maladministration by ReAssure Limited for not producing annual benefit statements, I cannot conclude that there is any injustice for the reason explained in paragraph 70 below.
68. It has also been argued by Mr Abrams that when the Company ceased to exist ReAssure Limited effectively took over the Trustee’s responsibilities.  ReAssure Limited denies this.  Both the original rules and the 1994 rules had a similar provision within them, though it is the 1994 rules that were in force when the Company was dissolved.  Nevertheless, the wording of rule 15 (Insurer’s ability to act in place of the Principal Employer) of the 1994 rules provides that the insurer ‘may’ act as opposed to shall (must) act or will act.  I consider this wording gives ReAssure Limited discretion to act in place of the Company but it does not compel them to do so.  Neither do I consider that any onus placed on the Trustee by the statutory Disclosure Regulations can be regarded as now falling on ReAssure Limited as a result of the insurer being able to act in place of the Company under the rules.
69. For Mr Abrams’ complaint to succeed a finding that ReAssure Limited has failed in some way needs to be made and that failure must have caused injustice.  Without a finding of some failure there can be no maladministration and this aspect of his complaint fails and strictly I do not need to further consider any alleged injustice.  Nevertheless, I make the following observation.

70. The injustice Mr Abrams is claiming is that he could have taken an income derived from his PR benefits from 2006 onwards.  Whilst it is true that he could have drawn his PR benefits at any time from that date, his subsequent actions are inconsistent with his claim.  Having discovered in early 2007 that he still had PR benefits in the Scheme, Mr Abrams did not draw an income from these retirement benefits in 2008.  Instead, he transferred them to Scottish Life where they remained invested until June 2009.  That action does not support Mr Abrams contention that if he had known about his PR benefits earlier that he would have drawn an income in 2006.
Delays in transferring his PR benefits to Scottish Life

71. Despite the business of the original Adviser being taken over by the new Adviser, I am led to believe that the files relating to this particular client and the Scheme were retained by the original Adviser.  Consequently, the information submitted in support of his complaint surrounding Mr Abrams’ transfer request in 2007/08 is quite sparse.
72. A request for benefits was made at the end of February 2007 and though it is unclear when this request was processed it would appear to have been dealt with fairly quickly by ReAssure Limited since Mr Abrams says he was quoted a value as at 13 March 2007.  The request was for immediate retirement benefits and so it is likely to have been processed by ReAssure Limited on or around that valuation date.  No doubt the dissolution of Pedshire Limited, as the Trustee, caused some confusion as to who should or could sign for the Trustee.  ReAssure Limited replied to the original Adviser’s letter of 13 April 2007 on 21 May.  Whilst a reply could possibly have been sent a couple of weeks earlier, a more significant element of time elapsed between ReAssure Limited’s reply and 10 August 2007 as a result of the original Adviser’s absence due to illness.  Based on that evidence I am unable to make a finding that ReAssure Limited was the main cause of any of that considerable delay.
73. Revised figures were prepared by ReAssure Limited on 31 August and sent to the original Adviser on 4 September 2007.  No explanation has been provided as to why these quotations / forms were not acted upon.  Mr Abrams contends ReAssure Limited was asked for further figures in October 2007 but there is no evidence to substantiate this.  Though Mr Abrams says the original Adviser chased again for this information on 18 February 2008 this seems to me to be an inordinate amount of time to wait.  Further, it is not compatible with the telephone call ReAssure Limited received on 16 January 2008 about whether the existing forms could be signed which leads me to conclude that previous correspondence issued had been received.  I am also mindful that when the forms were re-issued by ReAssure Limited in mid April 2008 they were not returned until 21 October 2008, which is some six months later.
74. It is not disputed there was delay by ReAssure Limited between 18 February 2008 and 14 April 2008.  I consider such a delay amounts to maladministration and injustice was caused due to the imposition of the MVR which would not have otherwise occurred in August 2008.  I therefore make appropriate directions below.  The fact that Mr Abrams’ pension with Just Retirement Limited does not conform to a PR pension as it should do has complicated matters, but the redress payable by ReAssure Limited is aimed at correcting any injustice from their maladministration.
75. Had Mr Abrams been in receipt of a higher annuity from 24 June 2009 then his age‑related personal allowance in the tax years 2011/12 and 2012/13 would have been further reduced.  So if the payment of his arrears now reduces his age-related personal allowance in 2013/14 (and with Mr Abrams likely to remain a basic rate taxpayer) then this will only affect the timing of the tax payable and does not cause any loss itself.  However, had an extra £191.64 been paid in the 2010/11 tax year it would not have affected his age-related personal allowance whereas it may do if this same sum is paid in the 2013/14 tax year.  An appropriate direction is therefore made.
76. Assistance appears to have been initially sought from the new Adviser about the level of income Mr Abrams might have received in 2006, but latterly the new Adviser has become involved with the whole complaint.  It strikes me these fees (circa £20,000), for which no evidence has been provided, seem disproportional to the overall level of loss.  It is only in exceptional circumstances (such as extreme ill health or other disability on the part of the complainant) that I award compensation in respect of costs.  Assistance is available from the Pensions Advisory Service, free of charge, and, once a matter is referred to my office, all aspects of the complaint can be considered using inquisitorial and investigative powers.  Such an award is not justified in this case.
Directions
77. I direct that within fourteen days of the date of this determination, ReAssure Limited shall pay Mr Abrams:
· £946.85 to compensate him for the shortfall in his pension commencement (tax‑free ) lump sum (i.e. £5,979.57 compared against £5,032.72) at 24 June 2009;

· a sum equivalent to £191.64 a year less basic rate income tax in respect of the monthly instalments (which are payable monthly in arrear) falling from 24 July 2009 (in respect of the period from 24 June to 23 July 2009) to 24 December 2013 (in respect of the period from 24 November to 23 December 2013) inclusive (i.e. 54 monthly payments of £15.97 per month less basic rate income tax);
· Simple interest from the date each payment fell due up to the date of payment, calculated at the average rate payable by the reference banks for the time being;
· £400 in settlement of any distress and inconvenience caused to him.
78. I further direct that ReAssure Limited shall pay Mr Abrams £191.64 a year payable in monthly instalments (in arrears) less income tax from 24 January 2014 until his death to compensate him for the ongoing shortfall in his annuity income.  Half this amount should continue after his death to his wife in the event that she survives him.
79. In the event that Mr Abrams’ age-related personal allowance is reduced by the pension payment arrears that would otherwise have been paid to him in the 2010/11 tax year then on production of a self‑assessment tax calculation from HM Revenue and Customs, ReAssure Limited shall also compensate him for any additional tax.
Jane Irvine 

Deputy Pensions Ombudsman

17 December 2013 
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