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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr D Payne

	Scheme
	Anglo UK Pension Scheme (the Scheme)

	Respondent(s) 
	AON
The Trustees of the Anglo UK Pension Scheme (the Trustees)


Subject

Mr Payne’s complaint centres on the provision of an incorrect estimate of his early retirement benefits, which Mr Payne says he relied on in deciding to leave his job.  
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against AON because, on the balance of probability, Mr Payne’s decision to retire rested on their provision of an incorrect retirement quotation in November 2009.
The complaint is not upheld against the Trustees as Mr Payne is receiving his correct pension benefits. 

DETAILED DETERMINATION

Material Facts
1. Mr Payne worked for the Amcor group of companies for 34 years (from 1976 until July 2010).

2. He was a deferred member of the Scheme (pensionable service 1 January 1997 to 31 May 1999), which was administered by AON on behalf of the Trustees. He also had pensionable service in a later scheme with the same employer (from June 1999 to June 2010).
3. His pension from the Scheme was subject to a Pension Sharing Order (PSO) made in June 2004 of 37 per cent. As relevant, the Consent Order also required Mr Payne to pay £400 per month to his ex-wife “during their joint lives, until the Petitioner shall remarry or the Respondent’s retirement…” 
4. Under the Scheme early retirement at or after age 60 does not require the employer’s consent and no actuarial reduction applies.
5. Following a request made by Mr Payne, in March 2008 AON issued information including early retirement illustrations at I June 2008 (age 53), at 24 July 2015 (age 61):
	
	At 1 June 2008
	At 24 July 2015

	Residual Pension
	£5,465 per year
	£9,095 per year 

	Tax-free cash
	£36,436
	£60,630


The covering letter advised: 

“Your (sic) will be aware that there is a pension sharing order in place and a deduction of 37% has been applied to all benefits quoted”.
6. Unprompted, in November 2009, AON notified Mr Payne that as he was now over 55 years old he had the option of retiring early and quoted benefits at 31 March 2010 of a residual pension of £9,815 and tax-free cash of £65,437. AON wrote to Mr Payne again in March 2010 advising him that he could take his benefits from April. 
7. About this time Amcor restructured its sales organisation affecting Mr Payne’s position as a UK market Sales Director. He was offered another sales role (heading up sales in the medical packaging division) of similar status and on his existing salary (net annual income of £67,765) or voluntary redundancy. Mr Payne opted for the latter and agreed terms in early June. 
8. Mr Payne says he decided to take redundancy because he considered that early retirement with a decent pension was too tempting an option for him to ignore.
“I had planned to add my redundancy of £114,173 to my pension lump sum, giving me a total of £179,610 from which I would pay off my existing mortgage and buy a property to rent out. I researched property prices and rental incomes in the locality with a plan of both (hopefully) securing the capital against inflation and give me a steady monthly income of around £600 from the rental.
The annual pension advised by AON of £9,815 would yield me £818 per month, so added to the income from the said property rental, my pension ‘pot’ would in effect bring me around £1,148 per month.” 

9. Mr Payne’s total termination payment amounted to £129,374 (£40.938 payment in lieu of notice, £73,235 compensation for loss of employment and £15,201 Employee’s bonus (net) entitlement for the Financial Year 2009/2010 - the latter was paid in October 2010).   

10. Before making his decision Mr Payne says that he telephoned AON sometime in May 2010 (the precise date is not known) to request confirmation that the November 2009 quotation figures were still current. He says he was informed that updated figures would be within 3 per cent of the November 2009 figures and concluded that he could live on the quoted benefits until “my later company and state pensions arrived at age 65”. Mr Payne notified AON that he wished to retire with effect from 1 August.

11. AON wrote to Mr Payne on 22 June quoting at 1 August a residual pension of £4,361 and tax-free cash of £43,724. The covering letter amongst other things said:

“You will be aware that there is a Pension Sharing Order in place and a deduction of 37% has been applied to all the benefits quoted” 

12. Mr Payne complained to AON who replied that due to an administrative error the illustration issued in November 2009 had not accounted for the PSO deduction. Mr Payne did not attempt to revoke his redundancy decision and apply for the position that Amcor had offered him or another position within the Company. He says: 
“We had agreed my redundancy in early June 2010 and had five weeks to both handover work and say farewells to the very many people I had close contact with in the company. To understand, Amcor had production sites right across Europe and in my role as divisional Sales Director and having been with the company so long, I had deep and lasting contacts and friendships in particular with sites in Scandinavia, Belgium, Spain and Portugal. AON’s letter did not arrive until 24th June by which time my departure was well documented and with much work and many farewells having already been made. At such a late stage to then go back cap-in-hand to the company and say, “very sorry chaps, but my pension company’s made a bit of a foul up, any chance we can reverse all the announcements, decisions and planning?” would have been the most unprofessional act I had committed in all my 34 year service and something my pride would not allow. It had simply gone too far and AON’s mistake had placed me in an impossible situation that I felt I could not reverse.”     
13. Mr Payne’s employment ceased on 16 July 2010.
14. Mr Payne unsuccessfully sought alternative employment before becoming self-employed in January 2011. He received income from some consultancy work (with Paragon Packaging and Ashwell Packaging) totalling £3,917 and set up a business which did not make a profit for tax years ending 2011 and 2012 and has barely broken even since. 
15. To supplement his income he decided to consider taking his pension benefits from 1 August 2011. He received a quotation from AON in May 2011 of a residual pension of £9,276 and tax-free cash of £61,845. Mr Payne queried the figures and in July AON informed him that the quotation had overstated his entitlement as it was not net the PSO deduction. AON provided an amended quotation of a residual pension of £5,844 and tax-free cash of £38,962. On 29 July AON wrote again to Mr Payne enclosing a further quotation of a residual gross pension of £7,025 and tax-free cash sum of £46,836 explaining the increases were “due to a change in the way the actuary calculated the pension”. These were the benefits that Mr Payne received. 
16. At the time Mr Payne applied for redundancy his savings were around £16,000, he had shares in Amcor and another company that yielded around £180 per year and   he and his wife received rental income of £550 per month on a small flat. During his period of unemployment he received jobseeker’s allowance totalling £2,436. Since starting his own business he has barely broken even. His gross/net pension paid to the end of February 2013 is £11,216.41(Mr Payne’s income from his employment is not sufficient to generate paying tax). In January 2013 his pension increased by 2.6 per cent (linked to the RPI for the 12 months up to 30 September) to £613.21. Mr Payne had no other sources of income (such as from Directorships). In April 2012 Mr Payne and the owner of Ashwell Packaging formed a company (Dubble Bubble Ltd), but the business idea did not come to fruition - Mr Payne has advised that HM Revenue & Customs has recently listed the company as dormant, no money was generated and no director has received any income from the venture.
17. Prior to complaining to this office Mr Payne incurred legal costs totalling £2,286 in pursing AON for breach of duty of care.
18. Whilst not accepting that their actions have caused Mr Payne financial loss in recognition of the distress and inconvenience and delays he had experienced AON offered Mr Payne £1,000, which he rejected as insulting and derisory.

19. Mr Payne also complained to the Trustees, who rejected his complaint under the Scheme’s Internal Dispute Resolution procedures on the grounds that their responsibility was to ensure that all benefits paid from the Scheme are correctly calculated. The incorrect illustration(s) was maladministration by AON, therefore it was for Mr Payne to pursue his claimed loss directly with AON.

20. Amcor say about Mr Payne:

“His role for the last nine years was as a UK market Sales Director where he was a valued member of the European set up…

We were sorry to lose [Mr Payne] after thirty-four years valuable and loyal service”.

Mr Payne’s position  
21. Mr Payne says:

· from previous quotes it was clear that AON were fully aware of their responsibility in splitting the PSO from his benefits and this had led him to believe that they would automatically make the deduction from any subsequent quotations issued to him; 

· when AON sent him the November 2009 quotation he did not refer back to the March 2008 quotations: “Why should I as historical quotes are that – out of date!”; 

·  “AON’s “administrative error” has completely destroyed my future life plans…As a result of AON’s negligence, I have suffered greatly both financially and emotionally, suffering the …ignominy of having to sign on for unemployment benefit for a short while, and have suffered great financial loss ever since.

After years of thriving on stress in a fairly high powered job, I found myself spending the first four months of my ‘new life’ under my Doctor being treated for the very stress that I had laughed at for years, purely as a result of AON’s incompetence. Had AON quoted me correctly, I would have never accepted redundancy…”

· If he had accepted the position “of heading up sales in the medical packing division and I had enjoyed it, which I’m confident I would have done, then I probably would have stayed the distance but in truth, who knows”. 

· He would like AON to stand by their mistakes and give him the pension that they advised was due to him.
AON’s position  
22. AON say:
· there had been regular communications with Mr Payne since his pension sharing requirements (in March 2003 he submitted a deferred benefit statement (at 31 May 1999) detailing a full yearly pension of £12,084, in July 2004 a Discharge of Liability Notice notified Mr Payne that the net value of his member’s rights was £92,183, in August 2005 he was provided with an estimated full pension of £10,349 at age 65 and in March 2008, together with the estimates at age 53 and 61, he was quoted a full yearly pension of £14,900 at age 65);
· whilst the letter which enclosed the illustrations issued to Mr Payne in March 2008 clearly stated that a 37% deduction had been applied to all the benefits quoted this should not have led Mr Payne to believe that future estimates would also include the deduction;

· the illustration issued in November 2009 did not say that it included the PSO deduction. Mr Payne should have realised this as the tax free cash sum and residual pension quoted at 1 June 2008 (age 53) were significantly lower than quoted at 31 March 2010. He should also have queried the significantly higher figures against the previous estimates he had received at age 60 and 65.

· Following Mr Payne’s request for an early retirement quotation in June 2010 a retirement pack was issued with an illustration clearly stating that the benefits quoted had been reduced by the PSO 37% deduction.
· “Mr Payne refers…to having lost 50% of everything he owned through divorce in 2004. According to the Pension Sharing Order…the former matrimonial home was sold in 2001 and the proceeds of sale shared. Mr Payne then lived at…until 19 September 2008 when it was sold for £500,000 and he purchased Heighgrove Barn at £665,000. Arguably Mr Payne was in a relatively comfortable position financially to acquire this property in September 2008 and take voluntary redundancy 2 years later.”
· Mr Payne has not substantiated his claim but if he did his loss should be based on the difference between the pension benefits settled and the benefits quoted that did not include the PSO deduction and proper account should be taken of the redundancy package he received from AMCOR and the cessation of his obligation (under the Consent Order) to pay his ex-wife £400 per month when he retired.
· Mr Payne has failed to prove a direct causal link between his decision to take redundancy and the November 2009 illustration and his subsequent call with AON in June 2010. Mr Payne says he accepted redundancy before he received the retirement package issued on 22 June. However, his employment did not cease until 16 July. As he was aware of the benefits he was entitled to prior to leaving AMCOR he was under a duty to mitigate his loss. However, no evidence has been submitted to show that he then sought alternative positions with AMCOR, particularly as alternative positions had previously been offered and his employer was keen to retain him. In all the circumstances, it would also have been reasonable for Mr Payne to explain to his employer what had occurred and that for financial reasons he wanted to return to work. He chose not to explore this option. This suggests that the information Mr Payne received in November 2009 was not the primary reason for his decision to take redundancy and it is arguable that he would have taken redundancy and early retirement anyway.

· to fully assess Mr Payne’s loss requires:

· a copy of Mr Payne’s letter to Amcor requesting voluntary redundancy, “as this might clarify the reasons he chose to take this option”;
· the value of each of the other pensions Mr Payne is entitled to and when they are payable from;
· information on savings, investments and other sources of income;
· the value of the rental property and the mortgage outstanding or paid on it and Mr Payne’s home (Heighgrove Barn);
· the value of his shareholding in Amcor and other shares and the amount he earns from other sources of income, such as Directorships;
· confirmation of Mr Paynes’ wife’s part-time earnings, as Mr Payne refers to these being factored into his financial planning.
Conclusions

23. AON as the administrator of the Scheme knew that Mr Payne’s pension was subject to a 37 per cent PSO deduction and the illustrations issued in March 2008 and June 2010 applied the deduction to all benefits quoted.

24. AON argue that because the November 2009 illustration made no reference to the PSO deduction that Mr Payne should therefore have realised this and queried the matter. Similarly AON argue that Mr Payne should have queried the figures against the previous estimates he had received at age 60 and 65. I do not agree. Whilst with hindsight if Mr Payne had referred back to the March 2008 quotations at the time he received the 2009 quotation he probably would have identified the error, my view is that it was not unreasonable for him not to do so. 19 months had elapsed since then and he should not have had to ask AON to confirm that the quotation included the PSO deduction. AON should have made sure that the quotation included the deduction before issuing it. This amounts to maladministration by them alone.
25. Whilst Mr Payne was aware that his pension entitlement had been overstated prior to the termination of his employment this was after he had accepted redundancy terms and bearing in mind his senior position in the company and that the handover of his responsibilities was in progress by then; I accept that Mr Payne was in a position where the matter had simply gone too far to be reversed. 
26. In deciding, on the balance of probability, what Mr Payne would have done if he had been quoted in 2009 the lower correct pension benefits, I have to balance Mr Payne’s assertion that he would remained with Amcor against the fact that the actual situation that he would have faced cannot be reconstructed. 

27. The relevant questions for me are:

a) Would the difference between the incorrect (November 2009) and correct (June 2010) projection of his pension benefits have been critical to Mr Payne being able to live his chosen lifestyle?

b) If the difference was critical to his planned lifestyle, would Mr Payne have retired from his job with a lower standard of living?
28. Putting to one side the difference in tax-free cash between the wrong figure (£65,437) and true figure (£43,724) a reduction of 33%, my view is that a drop of 55.5% in income for life (that is gross yearly pension of £9,815 compared to £4,361) is significant and consequently Mr Payne’s lifestyle would not have been as he had planned.
29. I therefore do not agree with AON that it is necessary to see a copy of Mr Payne’s letter to Amcor requesting voluntary redundancy. I also do not consider that it is necessary to take into consideration the amount of Mr Payne’s other pension(s) and when they are payable from, or the value of the rental property and Heighgrove Barn (or any mortgage outstanding /paid on either property) as it is clear that this information was not integral to Mr Payne’s decision to leave his job. AON say arguably that Mr Payne was in a relatively comfortable financial position to purchase Heighgrove Barn in 2008 and take voluntary redundancy 2 years later. Nevertheless, there is no evidence that Mr Payne’s decision in 2008 influenced his 2010 decision to leave his job. Similarly, I do not consider it is necessary to consider Mr Payne’s income from his share holdings, the rental property or his wife’s part-time income as each ran pre and post his decision to leave his job. 
30. Turning to the second question, the fact that Mr Payne decided not take his pension benefits, sought (albeit unsuccessfully) alternative employment and then set up his own business, I find on the balance of probability that Mr Payne would not have left Amcor when he did.
31. Whilst it is not possible to say how long Mr Payne would have remained in the position that he was offered (which Mr Payne concedes), the fact that “he was a valued member of Amcor’s European set up” and that the company was sorry to lose Mr Payne “after thirty-four years of valuable and loyal service”, I find on the balance of probability that he would have remained with the company until age 60.   
32. My direction below is to compensate (as far as possible) Mr Payne for the period August 2010 to age 60. The compensation sum comprises:

· Mr Payne’s salary if he had remained at Amcor (excluding increases) of £271,060 (that is £67,765 x 4 years: August 2010 to age 60), less 
· £218,715 (that is: £21,752 pension (£11,216 to February 2013 + £10,536 to age 60 assuming a 2.6 per cent increase in Mr Payne’s net pension from January 2014) plus tax-free cash of £46,836, plus termination payment of £129,374 plus job seeker’s allowance of £2,436, plus income from consultancy work of £3,917 plus the cessation of payments to his ex-wife of £14,400 (that is £4,800 x 3 years)).   
Inevitably the calculation is not precise and expressing compensation in round terms
gives £52,350. 
33. I also consider that £2,500 should be added by way of compensation for distress.

34. It was Mr Payne’s decision to employ legal advice.  He could have asked the Pensions Advisory Service to assist him. I therefore do not direct that AON should reimburse him his legal costs.  

Directions   
35. I direct that within 28 days of this determination AON shall pay Mr Payne £54,850.
JANE IRVINE 

Deputy Pensions Ombudsman 

14 May 2013 
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