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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr T Hield

	Scheme
	Scottish and Newcastle Pension Plan (the Plan)

	Respondent 
	Scottish & Newcastle Pension Plan Trustee Ltd (the Trustees)



Subject

Mr Hield alleges that the Trustees’ refusal to accept the “true meaning” of an undertaking made by Heineken NV in 2008 concerning discretionary pension increases (the Undertaking) will significantly inhibit their ability to properly influence Scottish & Newcastle Ltd (S&N) during future discussions about awarding such increases.        
He also complains that one of the points made by the Trustees in a factsheet entitled “Discretionary Increases to Pensions in Payment” (the Factsheet) issued after my determination did not reflect this “true meaning” of the Undertaking.                  
The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against the Trustees. They have correctly understood the meaning of the Undertaking, which is fairly described in the Factsheet. 

DETAILED DETERMINATION

Material Facts

1. I determined an earlier complaint from Mr Hield on 21 September 2012. It is not necessary to repeat most of the content here.

2. The finding relevant to this determination is in Paragraphs 82 and 83 of my first determination.
“82.
It will be useful to deal first with the question of what the Undertaking meant. Mr Hield says that it was more than just that S&N would be permitted to exercise discretion.  I agree with him.  The meat of it was this:

“There is a practice of providing discretionary pension increases each year in line with retail price inflation…These increases are not guaranteed and are discretionary, but it is Heineken’s intention to continue this practice.”

83. 
The intention was to continue “this practice”, being the practice of providing discretionary increases in line with price inflation.  In June 2010 Heineken NV’s finance director said that he could only remember that Heineken NV had said they had no plans to change anything – which seems a fair summary of the Undertaking…” 

3. The Trustees had published the Factsheet to answer some of the points frequently raised by members of the Plan about the decision made by S&N not to award increases for 2010/2011 in relation to benefits in excess of Guaranteed Minimum Pension for pensionable service before 6 April 1997. 

4. In October 2012, Mr Hield requested that the Trustees should:

· ask Heineken NV to “perform” the Undertaking following S&N’s decision on discretionary increases payable in 2010/2011 in light of the clarification which I gave to the meaning of the Undertaking in my determination; and

· amend the first item shown on the Factsheet to reflect the clarified meaning.
5. The Trustees did not accede to Mr Hield’s request because, in their view:

· the Undertaking was “[merely] a statement of intention about continuing a discretionary practice” which is not binding, is broadly correct;

· the issue of the Undertaking had been fully investigated in my September 2012 determination already;

· regardless of the meaning given by Heineken NV to the Undertaking, the decision on whether or not to award discretionary increases was one for S&N to make; and
· the existence of the Undertaking did not render S&N’s decision faulty and they were justified in not following the stated intention set out in it.

6. The  Trustees also said that they would:  

· continue to make appropriate representations in his best interests at each review of discretionary increases; and

· make slight amendments to the Factsheet to take into account my findings.
7. As at 19 December 2012, after the change, the first point on the Factsheet available on the Trustees’ website was:

“The minutes of the S&N Extraordinary General Meeting held on 31 March 2008 in relation to the takeover by Heineken noted that: 
“These increases are not guaranteed and are discretionary, but it is Heineken’s intention to continue this practice.””
8. And the Trustees’ response was:
“This statement in the minutes of the Extraordinary General Meeting confirms Heineken’s intention at the time of the takeover. 

It does not say that increases are guaranteed in the future, nor does it turn them into a right for Members.

The Pensions Ombudsman has confirmed that the decision whether to grant increases is one for the Principal Employer, S&N, in light of circumstances at the time of the decision.”       
9. Mr Hield contends that the Trustees have:
· changed their understanding of the Undertaking in a way which was incompatible with the clarification which I gave to its meaning in my determination; and

· adopted a new approach in the reissued Factsheet which asserts that the Undertaking was time limited, i.e. it only applied at the time it was made.   

10. Mr Hield also says that his complaint concerns events after the publication of my first Determination. He says that the Trustees then decided that the Undertaking was time limited but that when it was drawn up it was not so limited. As the Undertaking was material to the granting of increases the Trustees mistaken understanding has had an impact on their carrying out of their duties.
Conclusions

11. In my original determination, I did not find, as Mr Hield seems to believe, that the Trustees’ view of the Undertaking was incorrect. At paragraph 108, I concluded that their description of the Undertaking at Stage One of the Internal Dispute Resolution Procedure (IDRP), i.e. that it was “a statement of intention about considering a discretionary practice”, was broadly correct. 
12. I did find that it had been wrongly described after it was made as:

“no more than a statement of intention … to allow the Company to continue to exercise its discretion in deciding whether or not to award …increases.”

But that was Heineken NV’s description and I did not find that it was a mis-description that made the decision making process defective.

13. If I had considered that any action was required by the Trustees in light of my findings about the Undertaking, I would have made the appropriate directions in my original determination. For reasons explained in that determination, no directions were necessary.   
14. The Trustees would be correct to regard the Undertaking as time limited.  It was, in the sense that any intention for future action is settled on at a fixed point.  Events, changed circumstance and other factors over time may mean that the intention is not met.  It was, as the Factsheet says, merely a statement of the intention at the time of the takeover.   
15. I do not uphold Mr Hield’s complaint.       

Tony King
Pensions Ombudsman

28 October 2013
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