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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr Brian Finch

	Scheme
	G4S Pension Scheme ( the Scheme )

	Respondent(s) 
	G4S Trustees Ltd ( the Trustees )

JLT Benefit Solutions ( JLT)


Subject

· Mr Finch’s complaints against JLT and the Trustees are that :

· His finalised Scheme pension was incorrect as it was not calculated in accordance with the contractual terms set out in the letters and the booklet he received in 1996 from his employer, Securicor Group Plc, now G4S Limited.   
· He received incorrect information on more than one occasion about his Scheme entitlement and had to chase for confirmation of the correct position. 
· The transfer value quotation that he received was significantly lower than he had expected.   
The Deputy Pensions Ombudsman’s determination and short reasons
The complaint should be partly upheld against the Trustees and JLT, the Scheme administrators. This is because his finalised Scheme pension was calculated correctly and in accordance with the Scheme Trust Deed and Rules, but the respondents had provided Mr Finch with incorrect information regarding his benefits and he has suffered distress and inconvenience because of it.
DETAILED DETERMINATION

Material Facts
1. Mr Finch was a member of the Russell Davies Group Pension scheme, (RDGPS), which he joined on 1 January 1991. The RDGPS was discontinued on 30 September 1996. 
2. Mr Finch received an announcement from G4S Limited dated August 1996 saying,
“Announcement to Category A members of the Russell Davies Group Pension scheme (“The Russell Davies Scheme “) as at 30th September 1996
An Invitation to join the Securicor Group Pension scheme (“The Securicor Scheme”) …on 1 October 1996
After 30th September 1996 no further pension benefits will be earned in the Russell Davies Scheme. Instead you will be eligible to join the Securicor Scheme as a member of the sixtieths category.  The Securicor Scheme booklet explains the benefits of membership and the specific provisions of the sixtieth’s category. 

What happens to the Russell Davies Scheme benefits? 
(1) If you choose to join the Securicor Scheme on 1 October for future service, you will have the opportunity for the full value of your Russell Davies benefits to be transferred and linked to service in the Securicor Scheme. If you consent to this transfer basis you will be granted additional pensionable service, to be known as your Russell Davies Service Credit. Please note, however that the Russell Davies Service Credit will not necessarily be identical to the pensionable service you would have completed in the Russell Davies Scheme to 30 September 1996 because of various differences between the two schemes.
Please note that the whole of your pension arising from your Russell Davies Service Credit will be subject to increases of 3% per annum once in payment. 

Your future service in the Securicor Scheme will qualify for pension increases of 5% per annum compound or the increase in the Retail Prices Index if less. Please refer to the booklet for details including Section 15 which explains how pension increases are applied to leavers’ benefits.

3. The booklet attached to the Announcement said,
“to benefit you – group pension scheme 

…the Scheme is governed by a comprehensive Trust Deed and Rules (“The Rules”). In the event of any conflict between this booklet, which is intended as a brief description of the Scheme, and the formal documents, the provisions of the formal documents will prevail.”

5. How much is my pension?

Your full pension, or the balance of your pension if appropriate, increases during payment by the lesser of 5% p.a compound or the increase in the Retail Price index…
10. How is my pension paid?
If you retire at Normal Retirement Date, your monthly pension payment will be payable on the first day of the following month.

15. What happens if I leave?  
Example: Deferred Pension

You leave after 10 years and 3 months pensionable service …….the pension payable from your normal retirement date is …£1,200.00 p.a. 

Plus i) 7 % of your Guaranteed Minimum Pension for each completed tax year between the date of leaving and state pension age.

and ii) 5 % (or the increase in the Retail Price Index, if less) of entitlement in excess of Guaranteed Minimum Pension for each completed year between the date of leaving and normal retirement date.”
4. Mr Finch received a further announcement from G4S Limited dated September 1996 saying,

“Option A – Russell Davies Service Credit 

 The Alternatives 
If you do not elect Option A, there are two other options in relation to your benefits under the Russell Davies Scheme.

Option B – Transfer to Individual Policy  
Option C – Deferred Pension 

To Help you decide 
We are attaching the following:
1. A statement confirming your Russell Davies Service ( available if you elect Option A)”
(This showed a service credit of 7 years 5 months.)
2. “an estimated transfer value (Option B)

The transfer value statement said, “Type of GMP revaluation: 7 %.” 
5. Mr Finch elected Option A on the Scheme Pension Form, which he signed on 22 September 1996. He transferred his RDGPS benefits into the Scheme on 1 October 1996 and received a transfer credit in respect of his Russell Davies service from 1 October 1996.

6. The Scheme is a contracted out defined benefits arrangement. Mr Finch was a Category I Member of the Scheme and his benefits fall under the Securicor section of the Scheme rules. His normal retirement date under the Scheme was 9 December 2010, his 65th birthday.   

7. Mr Finch left the Scheme on 30 June 1997 and became a deferred member from this date.  
8. Mr Finch’s pension at date of leaving was calculated as being :
Guaranteed Minimum Pension (GMP):£863.20

Excess over GMP:                            £6,314.57

Augmentation pension:                     £1,820.62

Total Pension at leaving:                   £8,998.39

9. JLT took over the administration of the Scheme in January 2000. 
10. JLT sent a retirement quotation to Mr Finch on 5 August 2010 showing a full pension of £12,306 .96. However, the quotation was based on an incorrect deferred pension figure of £8,898.39 at date of leaving. 
11. JLT sent Mr Finch a revised retirement quotation on 5 November 2010 showing a full pension of £12,584.76. This quotation was also incorrect because JLT had based it on an incorrect GMP notification they received from Her Majesty’s Revenue & Customs (HMRC) on 20 October 2010. 
12. Mr Finch complained to JLT that the method they used in revaluing his deferred pension was wrong.

13. JLT say that while reviewing his complaint an error not related to his query was identified in their calculation of 5 November 2010. JLT sent Mr Finch a revised retirement quotation on 10 November 2010 showing a full pension of £12,615.36. This figure was paid to Mr Finch with effect from 9 December 2010. It was calculated using a GMP figure at age 65 of £1,947.92 provided by HMRC on 15 October 2010.  
14. Mr Finch disputed the calculation of the GMP figure used in the calculation of the 10 November 2010 retirement quotation that he received from JLT. 

15. JLT subsequently discovered that Mr Finch’s GMP figure at age 65 should have been £1,932.32 as per HMRC’s notice CA1629 dated 8 December 2011.
16. Mr Finch’s pension payment was amended to £12,599.66 following the revised GMP information. JLT calculated his pension at retirement as :

Russell Davies GMP (13 complete tax years at 7%): £1,793.48  
Securicor GMP (12 complete tax years at 6.25%) £138.84

Excess Pension: (13 complete years) £8,846.71

Augmentation pension (payable at age 65): £1,820.62 

Total Pension at retirement: £12,599.66

17. Mr Finch’s retirement date was 9 December 2010 and his first pension payment was paid in the month following his retirement date, on 10th January 2011.  This payment included his pension instalment for January and also arrears of pension from 9 December to 31 December 2011.

18. Mr Finch received a transfer value quotation from JLT on 1 December 2010 following his earlier request on 21 November 2010.  The calculation showed a transfer value of £252,323.  
Scheme Provisions 
19. Definitive Deed and Rules relating to the G4S Pension Scheme dated 2010
“Part1 – General Rules  

Definitions and Interpretation
“Revaluation Requirements” means the requirements of Chapter II Part IV and schedule 3 to 1993 Act and the Occupational Pension Schemes (Revaluation) Regulations 1991.
Part 2 – Securicor Section Rules  

The GMP will be re-valued in accordance with the Contracting-out Requirements as applied by schedule 2 and … the balance will be re-valued in accordance with the Preservation Requirements. 
Payment of Pensions
Method and Increases 

22.3 … all pensions in course of payment will be increased on each anniversary of the date on which it came into payment at the following rates:

… the lower of 5% per annum and the percentage increase in Index in the 12 months ending on the Anniversary Date (or such other date as the Trustees decide or in such shorter period as the Trustees decide)
Schedule 2

Contracting-out

Part 1 – Contracted - Out Salary Related Schemes 
GMP Model Rules 
Overriding Effect of these GMP Model Rules 
These Rules override any inconsistent provisions elsewhere in the Scheme …

Revaluation of GMP

Revaluation before State Pensionable Age.  
Where a Member ceases to be in Contracted-out Employment before State Pensionable Age, the Member’s GMP at State Pensionable Age …will be calculated by increasing the accrued rights to GMP at cessation of Contracted-out Employment under one of the options (A), (B) or (C) below.


(C)Fixed Rate Revaluation.

The increase will be by such rate as regulations …specify as being relevant at the date Contracted-Out Employment ceases, for each complete tax year after the tax year containing that date up to and including the last complete tax year before the Member reaches State Pensionable Age (or dies, if earlier).”
Relevant Legislation

20. The Pensions Scheme Act 1993

“Schedule 3
Methods of revaluing accrued pension benefits
The revaluation percentage and the appropriate revaluation percentage

2.—(1) For the purposes of paragraph 1 the Secretary of State shall in each calendar year by order…
(a) a higher revaluation percentage, and

(b) a lower revaluation percentage, for each period which is a revaluation period in relation to that order.

(2) A period is a “revaluation period”, in relation to an order under this paragraph,

if it is a period which–

(a) in the case of the revaluation period beginning on 1st January 1986, the period which begins with 1st October 1985 and ends with the last day before the making of the order which is 30th September; and

(b) in the case of the revaluation periods with later commencement dates, the period which–

(i) begins with the last day before the commencement of the revaluation period which is 1st October; and

(ii) ends with the last day before the making of the order which is 30th September”
21. The provision for increases to GMPs once in payment is to be found in the Pension Schemes Act 1993.  Section 109 provides,
“Annual increase of guaranteed minimum pensions

 (3A) The relevant period is the period –

(a) beginning with the tax year 1988-89, and

(b) ending with the last tax year that begins before the principal appointed date for the purposes of Part III of the Pensions Act 1995 [6 April 1997]…”

22. The Occupational Pension Schemes (Contracting-out) Regulations 1996 cover the revaluation of a GMP before it becomes payable.  Regulation 62 provides,
“Fixed rate revaluation of guaranteed minimum pensions for early leavers

…in a case to which this regulation applies, the prescribed percentage… is…

…

…

where that period of service terminated on or after 6th April 1993 but before 6th April 1997, 7 per cent compound…”
Relevant Documents 

HMRC –Termination of Contracted Out Employment Manual

“Calculating Guaranteed Minimum Pension (GMP)
General

Revaluing Guaranteed Minimum Pension (GMP)

Using a fixed rate

6.28 The alternative to Section 148 or limited revaluation is for a scheme to revalue a leaver’s GMP rights by a fixed rate for each relevant tax year after the tax year of termination of COSR employment, up to and including the tax year before SPA or death, if earlier.

6.29 The amount of the fixed rate is:

Compound for terminations occurring Percentage

after 6 April 2002 4.5%

between 6 April 1997 and 5 April 2002 6.25%

between 6 April 1993 and 5 April 1997 7%

between 6 April 1988 and 5 April 1993 7.5%

before 6 April 1988 8.5%

For example, a member leaves contracted-out employment on 25 March 1999 (the 98/99 tax year) and requests a GMP value on 1st May 2002 (2002/2003 tax year). The GMP amount calculated at date of leaving should be revalued for 4 years using a compound revaluation rate of 6.25%.

Inflation-proofing the pension

12.18 Any GMP accrued between 6 April 1988 and 5 April 1997 must be inflation-proofed by the scheme… 

12.19 The first such increase will be due on 6 April following the date on which the GMP becomes payable, with subsequent increases being made on 6 April. Any other increases a scheme makes during a year may be taken into account against the inflation proofing required at the beginning of the new tax year.”
Summary of Mr Finch’s position  
23. The booklet and the letters of August and September 1996 that he received from G4S Limited show that his deferred pension would be increased by 5 per cent or RPI if less on the excess over GMP part of his deferred pension from date of leaving until his date of retirement. The calculation of his excess pension by the respondents contradicts these documents. The RPI used by the Trustees was not as at 30th June which is the anniversary date. They used the RPI for the last year based on the RPI for September 2009 effective from 1 January 2010.  Further, the RPI adjustment for September 2010 was not applied at 1 January 2011.
24. Negative RPI was used in the revaluation of his excess pension from date of leaving to his date of retirement. Increases should be applied between 0 and 5 per cent as stated in section 15 of the booklet. 
25. The booklet and the letters of August and September 1996 were  essential documents that formed the basis of a contract between two parties.
26. The booklet should have correctly mirrored the entire Scheme rules.
27. Section 15 of the booklet states the revaluation rate as being 7 % on the GMP for each completed tax year between date of leaving and state pension age. The first completed tax year in his case was 1997/98. The respondent’s calculation is therefore one year light.  

28. He was not notified of the change from 7% revaluation on GMPs.
29. The Scheme rules should have been made available to him at the appropriate time.

30. The transfer value calculation he received from JLT seemed low. 
31. He has received inaccurate and misleading information about his pension which has caused him distress and inconvenience. He received an incorrect benefit statement on date of leaving and has since then has repeatedly received incorrect statements of his Scheme entitlement.
32. He has spent a significant amount of time and incurred considerable expense in dealing with the respondents’ mistakes in their calculation of his Scheme benefits. 

Summary of JLT’s position:  
33. Incorrect benefit statements were issued to Mr Finch prior to 2000 resulting from a historical error from the previous Scheme administrators. This was not rectified in 2003 when Mr Finch brought it to JLT’s attention and therefore this affected the retirement quotations issued in 2010.

34. JLT acknowledge that two incorrect quotations were issued to Mr Finch post 2009 and before his final pension was agreed and are willing to offer him £250 as a gesture of goodwill. 

35. Mr Finch’s GMP and excess pension was correctly revalued in line with statutory regulatory requirements and the Scheme rules. 

36. The calculation of the GMP part of Mr Finch’s total pension benefits includes GMP increased in deferment according to the number of completed tax years between his date of leaving and his retirement date. The increase has been applied at each 6th April, excluding the April immediately prior to age 65. This method is supported by the Scheme rules.  

37. No change was made to the GMP element of Mr Finch’s RDGPS pension as he left employment with Russell Davies during the period that fixed rate revaluation of GMPs was set at 7% pa.  The GMP element of Mr Finch’s pension in the RDGPS was revalued at 7% pa.  By the time Mr Finch left employment with Securicor, fixed rate revaluation of GMPs had reduced to 6.25% pa.

38. The GMP element of Mr Finch’s pension accrued whilst employed by Securicor has been revalued at 6.25% pa in accordance with the statutory requirements.

39. The GMP earned under the RDGPS should have increases applied for 13 years and the GMP earned under Securicor should have increases applied for 12 years in deferment.  
40. Mr Finch’s GMP increase due on 6 April following his retirement was not paid until 1 January 2012 which is in accordance with the provisions of the Scheme rules. 

41. Preservation legislation states that a deferred member’s pension must be revalued by reference to the percentage specified in the Occupational Pensions (Revaluation) Order for the last calendar year before the member attained Normal Pension Age.  Mr Finch attained Normal Pension Age on 9 December 2010.  Therefore, the Occupational Pensions (Revaluation) Order 2009 has been used to revalue Mr Finch's pension.  This Order set out the revaluation required for deferred members who reached Normal Pension Age during 2010.

42. Mr Finch correctly states that his retirement pension was correctly calculated based on 2009 Statutory Revaluation Orders, which are calculated based on RPI up to September 2009 and his first pension increase in payment is from 1 January 2012, which for the Securicor element would use an increase basis of RPI valued at September 2011. This means that the RPI increase for 2010 is not applied to his pension in deferment or payment. This is in accordance with the Scheme rules.

43. As Mr Finch retired in December, the rules confirm that his pension should be increased with effect from the following I January.
44. According to the Scheme rules pension increases are applied from the first anniversary of when the member's pension comes into payment.  Mr Finch's pension came into payment on 1 January 2011 (being the 1st day of the month following the event which gave rise to the pension - i.e. his 65th birthday).

45. Regarding the application of the period of deflation in 2009 which was included in the overall statutory revaluation figure. Although a negative figure cannot be applied to any one year, a period of deflation can be taken into account over longer periods, hence this is reflected in the 13 year revaluation applied to Mr Finch’s pension. 

46. Mr Finch questions the transfer value provided in 2010. JLT provide transfer value quotations if required and in accordance with legislation, as advised by the Scheme Actuary.   The calculation was verified by the Scheme Actuary using Scheme factors and prevailing market conditions.

Summary of the Trustees’ position:
47. The booklet says that in the event of any conflict between the Scheme’s Deed and Rules and the booklet, the Deed and Rules prevail. Therefore, Mr Finch should not have relied on the booklet to carry out his pension calculations, particularly as some of the details contained in the booklet such as the rate of pension increase are liable to change from time to time. 
48. The Trustees accept that mistakes were made back in 1998 by the in-house pensions department in the production of the leaving benefit statement which was corrected at the time. Regrettably JLT inherited one mistake when the administration was outsourced in 1999 which led to incorrect benefit statements being issued to Mr Finch. This error was identified in 2010 and has since been corrected.    

Conclusions
49. Part 2 of the Scheme rules say that a deferred member’s pension should be re-valued in accordance with the Preservation Requirements. 
50. The Pensions Act 1993 says that deferred pensions in excess of GMP must be increased for each complete year in the period of deferment.  Schedule 3 of Pensions Act 1993 says the increase applied is notified each year when the Secretary of State makes an Occupational Pensions (Revaluation) Order (known as Section 52a orders). 
51. Mr Finch attained Normal Pension Age on 9 December 2010.  Therefore, JLT’s use of the Occupational Pensions (Revaluation) Order 2009 to revalue Mr Finch's pension was correct as it relates to those deferred members of occupational pension schemes who reached Normal Pension Age during 2010. This is in line with the provisions Schedule 3 of the Pensions Act 1993.
52. Mr Finch’s period of deferment was from 30 June 1997 up to 9 December 2012. This amounted to 13 years and 5 months. The calculation of his excess pension was based on 13 complete years of revaluation.  Therefore Mr Finches’ excess pension was correctly revalued in accordance with the provisions of the Scheme rules and legislation. 

53. Mr Finch submits that section 15 of the booklet states the revaluation rate was  7 % on the GMP and it applied for each complete tax year between date of leaving and state pension age. 

54. Members of a contracted out defined benefit occupational pension scheme must have their GMP revalued between leaving service and age  65 for a man in line with either average earning’s or section 148 orders or by fixed rate revaluation per annum. For leavers after 5 April 1993 but before 6 April 1997 the fixed rate revaluation was 7%. For leavers after 5 April 1997, but before 6th April 2002, the rate was 6.25 %. Mr Finch transferred his Russell Davies service into the Scheme and then left the Scheme on 30 June 1997. Therefore the respondents acted correctly in applying the 7 % revaluation only to his RDGPS GMP in deferment and 6.25% to his non RDGPS GMP.  This is in accordance with Schedule 2 of the Scheme rules,  Regulation 62  of the Occupational Pension Schemes (Contracting-out) Regulations 1996 and 6.29 of HMRC’s Termination of Contracted Out Employment Manual. 
55. Further, Mr Finch’s non RDGPS GMP was correctly revalued by JLT using 12 complete tax years beginning with the 1998/1999 tax year and ending in the April 2010, the year of his retirement. This calculation was accordance with 6.29 of HMRC’s Termination of Contracted Out Employment Manual.
56. Section 22.3 of the Scheme rules says that all pensions in payment will be increased on each anniversary of the date on which it came into payment. Mr Finch’s first pension payment was made on 10 January 2011 and he received his first pension increase on 1 January 2012. Therefore, the respondents have acted correctly regarding the timing of the pension increase in question.  Although Mr Finch’s GMP increase due on 6 April following his retirement was not paid until 1 January 2012, this is also in keeping with provisions of Section 22.3 of the Scheme rules. 

57. The Scheme rules are silent on the question of offsetting periods of negative inflation against future revaluation on the excess pension in deferment pension. However, the respondents applied the revaluation orders as set by the Secretary of State each year to Mr Finch’s deferred pension. I therefore do not find that they are at fault in this regard. 
58. Mr Finch has submitted further documents to support his assertion that his Scheme pension was incorrectly calculated by the respondents. However, having reviewed the documents in question ,the evidence shows as detailed in Para 49 to 57 above  that JLT had acted correctly in the calculation of Mr Finch’s pension in accordance with the Scheme rules and relevant legislation. 
59. I do not agree that the booklet was misleading in the way that Mr Finch suggests. The Trustees are obliged to administer the Scheme in accordance with the Scheme’s Trust Deed and Rules and governing regulations. The booklet was intended to be only a summary and a guide in general terms to the Scheme’s benefits and administrative provisions. The booklet specifically says that in the event of any conflict between the booklet and the Trust Deed and Rules that the Trust Deed and Rules prevail. The booklet does not override the Scheme Deed and Rules. The extracts from the booklet and the letters of August and September 1996 in question should be taken within the context of the Trust Deed and rules. 
60. Further, I do not think that either the booklet or the letters of August and September 1996 constituted a contract. There was no clear and unequivocal promise, which was intended to be relied on and which Mr Finch did rely on, to his determinant. In addition, I do not consider that the respondents have reneged on any statement made in the booklet or letters in question.  Mr Finch has applied his own interpretation to the letters and the booklet, which is contrary to the provisions of the Scheme rules and governing legislation.   
61. Mr Finch says that the respondents should have made a copy of the Scheme rules available to him at the appropriate time. However, the booklet he received made specific references to the overriding Scheme rules and the Trustees were only obliged to provide a copy of the rules on written request. In any event, I do not think that Mr Finch’s non receipt of the rules from the outset would have any impact on this case. As I have just stated his benefits have been calculated correctly and in accordance with its provisions. 
62. I note Mr Finch’s concerns about the validity of the transfer value quotation that he received from JLT on 10 December 2010. However, the calculations provided by JLT were verified by the Scheme actuary. I do not see that there are any grounds for concluding that the transfer calculation in question was invalid and could not be relied upon. In any event, Mr Finch has taken his Scheme pension which has been correctly calculated, therefore the issue of the transfer value is immaterial as a transfer out is no longer available to him. 
63. JLT have admitted that there were errors in the retirement quotations they had sent to Mr Finch prior to him taking his pension and are willing to offer him £250 as a gesture of goodwill. 

64. I consider JLT’s failings in this regard maladministration by them. I do not think that Mr Finch has suffered actual loss resulting from the identified incidences of maladministration as he is in receipt of his correct Scheme pension. However, as there was more than one incidence of maladministration, I think that the amount JLT should pay Mr Finch for the distress and inconvenience caused should be higher than their offer of £250. 
65. In addition, the Trustees accept that mistakes were made back in 1998 by the in-house pensions department in the provision of benefits statement to Mr Finch. I consider that in this instance that the Trustees were ultimately responsible for this error and I regard this as maladministration by them.
66. Mr Finch says that he has spent a great deal time and incurred significant expense in dealing with the respondents’ mistakes in their calculation of his Scheme benefits. However, he has not succeeded in many of his claims and my directions below adequately compensate him for inconvenience actually caused by the respondents. 
Directions   
67. I direct that within 28 days of the date of this determination JLT shall pay Mr Finch £400 and the Trustees shall pay Mr Finch £200 for the distress and inconvenience caused to him by their maladministration identified above. 

Jane Irvine 

Deputy Pensions Ombudsman 

19 February 2014
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