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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Carl Facer

	Scheme
	Armed Forces Pension Scheme (the Scheme)

	Respondents
	Service Personnel and Veterans Agency (SPVA) 


Subject
Mr Facer disagrees with the decision of the SPVA to award him Tier 1 benefits rather than Tier 2 benefits on his discharge from the Royal Marines.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the SPVA because they reached their 
decision to award Tier 1 benefits in the right manner.

DETAILED DETERMINATION

Material Facts

1. Mr Facer was medically discharged from the Royal Marines on 6 October 2010.

2. There are three tiers of benefit available for those who leave the Armed Forces as a result of ill health.  The level of benefit is based on the severity of the individual’s condition and their capacity for civilian employment.  Tier 1 is awarded to those who are unable to do their service job, but their ability to undertake other gainful employment is not deemed to be significantly impaired.  Tier 2 is awarded to those whose ability to undertake other gainful employment is deemed to be significantly impaired.  Tier 3 is awarded to those who are deemed to be permanently incapable of any full time employment.  

3. Mr Facer first period of service in the Armed Forces was from 13 July 1998 to 14 July 2002.  He experienced some back pain in 2001 and 2002 but it appears to have settled and resolved itself.

4. Mr Facer re-enlisted on 4 July 2005 with the Royal Marines.  He suffered low back pain after slipping on ice in 2006.  In August 2007, he injured his lower back lifting a trailer.  He was recommended to attend back school but apparently he did not attend regularly. In March 2008, an MRI scan showed a degenerative spine with dehydrated discs.  Another MRI in April 2008 showed minor disc bulges. A trial of injections in June/July 2008 provided only short term relief. 

5. A medical report of 25 March 2010 by Dr Calcott said: 

“LCpl Facer first presented with back pain to Medical Services (in 2001).  In 2004 he had an MRI which showed minor disc bulges at L3/4 L4/5.  He managed to function in the Marines and was graded P2.

In August 2007 he was lifting a heavy trailer in MT here at Stonehouse when he experienced acute back pain and since then has had a multitude of referrals and treatment.  This has included physiotheraphy locally, an admission to Headley Court in 2009 for in-patient rehab and the opinion of Surg Cdr Smith here at Derriford.  In addition he has been seen by Dr Davis Consultant Anaesthetist (specialist in pain management) and had been under the care of Dr Jones (Consultant in RNR) at Headley Court.  Surg Cdr Benton has also given his occupational opinion and he has taken a range of medications from NSAIDS such as Diclofenac and Ibuprofen through to Dyasapan and Methocarbamol for spasm and Amitryptyline to help his chronic pain management.

In essence he is left with back pain which is mechanical in nature and prevents him from functioning at a level better than P7.

LCpl Facer also has anterior knee pain which he presented with in 2006.  It occurs primarily on booted runs, he was provided with lightweight Magnum boots as a result.

In May 2009 he attended the pain clinic for facet joint injections which has not worked.  He now requires occasional 2mg Diazepam to control muscle spasm.  He has made no progress since his Board.  

SUMMARY

This man joined to be a front line Marine and is extremely frustrated to be restricted in his activities.  His request to the Board is for a grade of A4 L5 M5 E5.

Therefore this Marine is referred to the Board of Survey for correct medical categorization and disposal.”

6. The Discharge Medical Board recommended that Mr Facer should be downgraded to P8 (discharged from the military) on 26 March 2010.  It found he could only sit and stand for ten minutes each and could walk one mile. 

7. On 26 August 2010, the SPVA agreed to award Tier 1 benefits and wrote to him on 9 Sep 2010.  He was informed of his entitlement to a pension of £3,694.44 a year from the age of 65 and an immediate lump sum of £32,325.97.

8. Mr Facer was medically discharged from the Royal Marines on 6 October 2010.

9. Mr Facer appealed the decision to award him Tier 1 benefits on 27 October 2010.  He provided a further medical report by Lt Cdr Smith (SRC Smith, Consultant Spinal and Orthopaedic Surgeon) dated 26 Oct 2009. (The report appears to have been written in response to an enquiry from AIG regarding private medical insurance taken by Mr Facer.) It said: 

“The medical notes provide slightly conflicting information.  Helpfully he was seen just before his injury and it was commented on that he was managing his physical exercises without real difficulty although he did admit to a degree of back pain.  I also note that after August 2007 he has sought and received extensive medical assessment and support for his back and he has been unable to perform physically to the level of a General Duties Marine although mention of the incident with the trailer has been sporadic.  I have now been supplied with his General Practice Medical Reports prior to July 2007.  Upon review of these records it is clear that prior to 2007 Mr Facer only sought medical assistance for his back in [the] 2003-4 period.  Since the incident in August 2007 he has been a regular visitor to the medical services with back problems.  My opinion as a result of this is that Mr Facer has had and is still experiencing symptoms as a result of the injury which in the absence of the incident he is unlikely to have had.  However earlier investigations have shown that he had a back vulnerable to injury and he may have developed more intrusive back symptoms at some point in the future in the absence of the accident although the likelihood of this cannot be quantified.

In answer to your second question there is some support in the records of more intrusive symptoms subsequent to the accident than he had prior to it.  It is therefore now my opinion that he had had a degree of permanent reduction in function consequent upon to the accident.  Putting the degree – of reduction in percentage terms would obviously be an inexact science.  In my opinion I would estimate that his loss of function prior to the accident would be around 20% and after the accident 40%.”  

10. The SPVA wrote to Mr Facer on behalf of the Discretionary Awards Review (DAR) upholding the decision to award Tier 1.  They said that they had concluded that his back pain “would not, on the balance of probabilities, significantly impair [his] employment prospects”.  The Deciding Officer (DO) also said that he had consulted the Medical Adviser (MA) who noted that Lt Cdr Smith said in his report that Mr Facer needed to look at a change of job.  The letter went on to say that the prescription list provided by Mr Facer showed that he only took diazepam rarely for back spasms and concluded that his back pain was therefore not constant. 

11. Mr Facer appealed again on 29 November 2010 disputing the findings.  He said that he was taking 500mg of co-codamol daily as shown in the prescription list and 25mg of Amitriptyline to help him sleep and later provided more medical information from his GP and the report by his former unit doctor, Dr Calcott.  The GP letter of 17 December 2010 said that he “has not been medically fit for work since he left the Marines…he has required extensive rehabilitation and medical management but he continues to suffer chronic back pain which limits his ability to function in normal day-to-day tasks”.  He subsequently provided a medical report from his War Pensions medical.  

12. Dr Braidwood, the Senior Medical Adviser (SMA), considered the information provided and reached the same decision that Tier 1 was appropriate.  The Discretionary Awards Appeal Review (DAAR) then reviewed the case and decided that Tier 1 was appropriate.  The SPVA wrote to Mr Facer on 25 February 2011 with the decision, saying that while he had mechanical low back pain, Tier 1 benefits were still appropriate.

13. On 10 October 2011, Mr Facer wrote to appeal the DAAR decision.  As he was due for an appointment with Dr Hannaford-Young (a Consulting Specialist in Orthopaedic Medicine) on 11 October, the SPVA wrote to the specialist for an up-to-date report on Mr Facer’s condition.  Following some delay, the SPVA received the report on 14 June 2012.  

14. Dr Hannaford-Young said in the report that Mr Facer “does have a history of episodic back pain, while he is reasonably good between spells and I believe his back is giving him trouble.  He is not committed to undertaking all the work that is offered to him.  With regular working hours and a non flexible approach to those hours, he is going to have problems with work, although by no means an unsurmountable barrier of regular employment.”

15. A copy of the report was sent to the MA, Dr Beattie, for review.  In his report of 21 June 2012, Dr Beattie said – “What it comes down to therefore is an interpretation of the regulations which state that tier 2 is given to those whose “potential for suitable gainful employment is significantly impaired.”  I find it hard to argue that the statement “he is going to have problems with work” means anything different from “potential is significantly impaired.”  In my opinion, he qualifies for a tier 2 award.”

16. The case was referred to Dr Braidwood, the SMA, who reviewed Mr Facer’s medical history and disagreed with Dr Beattie.  Dr Braidwood said – 

“I have now had opportunity to study the SPO and 2005 onwards service medical documents.  I remain of the opinion…[Tier 1] benefits are appropriate…

A War pensions med examination dated 6 Oct 2011 recorded 

· In pain when walking distances or if standing or sitting for awhile

· He was still driving and

· He was doing occasional driving and security work

· Last worked for a few weeks up to 25th September 2011

· He was observed to rise from sitting normally –walked 25 m indoors on the flat with normal gait and pace

· He got on and off the examination couch normally and was able to dress and undress including shoes and trousers

· The examining doctor concluded that he retained good residual function with good range of movements and muscle bulk No evidence of neurological involvement

On that overall evidence I remain of the opinion that Tier 1 AFPs benefits are appropriate in this man aged 34 years”.

17. The case went to DAAR again and the DO rejected the appeal saying Tier 1 was appropriate.  The SPVA wrote to Mr Facer on 25 October 2012 informing him of the decision.

18. Thereafter, having exhausted the appeal process, Mr Facer brought his complaint to this office.

Conclusions

19. The applicable rules are the Armed Forces Pension Scheme Order 2005 (as amended).  Tier 1 benefits are applicable to those for whom the potential for gainful employment is not significantly impaired.  Tier 2 benefits are applicable to those for whom the potential for gainful employment is significantly impaired.  Mr Facer believes that the SPVA should award him Tier 2 benefits due to his back injury. 
20. Under Rule D.6., the SPVA (acting on behalf of the Secretary of State) must come to an opinion as to whether Mr Facer had suffered a breakdown in health as a result of which his capacity for gainful employment was significantly impaired.  This is a finding of fact by SPVA and there are certain principles (now well established by case law) which they are expected to apply when making such a determination.  Briefly, they may only take relevant matters into account (ignoring any irrelevant matters), they must interpret the law and/or the Scheme Rules correctly, they must ask the right questions, and they should not come to a perverse decision.  In this context, a perverse decision is one which no other decision maker, properly advising themselves, could come to when faced with the same evidence.

21. It is not the role of the Pensions Ombudsman to review the medical evidence and come to a decision of his own as to Mr Facer’s eligibility for benefit. Instead, the decision reached by SPVA (to pay Mr Facer Tier 1 benefits) must be assessed against the principles outlined above.

22. There is no evidence that SPVA took any irrelevant matters into account when making their decision or that anything of relevance was overlooked.  The SPVA looked at all the medical reports provided and noted the opinion of the numerous doctors seen by Mr Facer.  
23. There is nothing to suggest that the Rules have not been interpreted correctly or that SPVA failed to ask the right questions when assessing his eligibility.  It remains, therefore, to consider whether the decision to pay Mr Facer a Tier 1 benefit could be considered perverse.

24. In general, a perverse decision is one which is unsupported by the available evidence. I do not find this to be the case here.  

25. Clearly, Mr Facer’s back injury prevented him from functioning as he would have wanted in the Marines, but that is not the test.  As stated above, the test is whether his potential for gainful employment is significantly impaired (the emphasis is mine).  
26. The SPVA do not doubt that Mr Facer’s injury was causing him pain and he also suffered from occasional back spasms which were extremely painful.  Despite this however, the medical reports do not state that his prospects for gainful employment were significantly impaired.  Dr Hannaford-Young said that Mr Facer would have problems with work but those could be overcome.  Dr Braidwood quoted the War Pensions medical report of 6 October 2011 which said that he had a good range of movement and was doing some occasional work.  
27. I appreciate that Mr Facer’s condition may have changed since then but, it is not my view that their decision was flawed on the evidence available to the SPVA at that time,  

28. There is some conflicting medical opinion regarding his ability to function but no evidence that clearly indicates significant impairment.  It is noted that his back pain (which is the only injury considered by the SPVA) was being addressed by the prescription of pain killers which Mr Facer takes daily.  The efficacy of this medication is unclear but the War Pensions report of 6 October 2011 seems to show that Mr Facer was not severely restricted.  

29. Dr Beattie was of the opinion in his report of 21 June 2012 that Dr Hannaford-Young’s report should be interpreted to mean that Mr Facer qualified for Tier 2 benefits.  However, Dr Braidwood reviewed this and Mr Facer’s complete medical history, putting less emphasis on Dr Hannaford-Young’s comments.  The DO agreed with Dr Braidwood and rejected the appeal.  It is not a matter for me to decide how much weight should be given to any particular evidence, as long as if it is relevant it has been considered.  That is a matter for the SPVA.

30. I should point out that the letter from the DAR of 25 November 2010 incorrectly said that Lt Cdr Smith recommended in his report that Mr Facer “needed to look for a change of job”.  That recommendation I believe was made in the GP records after Mr Facer’s MRI in July 2004.  Nonetheless, there were subsequent reviews of the decision which were not based on this misunderstanding so I am satisfied this did not have a significant bearing on the eventual decision.
31. Accordingly, I do not find that SPVA’s subsequent decision to award a Tier 1 benefit is inconsistent with the medical advice they received. In the circumstances, it cannot be described as a perverse decision.

32. Finally, Mr Facer mentions that the SPVA suggested that he may want to consider a fresh application based on his current medical condition.  That is an option that he may wish to take up.

33. I do not uphold this complaint.
Tony King

Pensions Ombudsman

28 October 2013
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