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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Dr D Collinson

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondent
	NHS Business Services Authority (NHSBSA)


Subject

Dr Collinson complains that NHSBSA allegedly failed to reduce his pension on a timely basis following implementation of the pension sharing order (the Order) on 6 October 2011 which resulted in a net overpayment of £2,298.78 to him. Having charged a fee of £2,760 (including VAT) to implement the Order, he considers that NHSBSA:

· ought to have set up the new pensions for him and his ex-wife seamlessly and without having overpaid his for two months; and

· is now unfairly seeking recovery of the overpayment from him because, in his view, they should refund (part of) the implementation fee in order to compensate him for the distress and inconvenience which he has suffered dealing with this matter  

The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against NHSBSA because I am satisfied that they made Dr Collinson sufficiently aware that an overpayment of his pension could occur whilst the Order was being implemented. NHSBSA are therefore entitled to recover the payments in the circumstances.
NHSBSA have conceded that there was a delay reducing Dr Collinson’s pension and offered him £100 compensation for any distress and inconvenience caused which I consider reasonable.           
DETAILED DETERMINATION

Material Facts

1. On 4 October 2010 Dr Collinson’s ex-wife’s solicitors sent NHSBSA the relevant form, pension sharing annex and cheques for the fee of £2,760 divided equally between Dr Collinson and his ex-wife.

2. On 6 October, NHSBSA sent Dr Collinson two letters. One said that the implementation period of the Order began on 5 October and would run for a period of six weeks up to and including 16 November. The other, headed “Notice of Discharge of Liability”, (the Notice Letter) said that the Order had been implemented on 6 October using his benefits accrued in the Scheme at 30 September 2011(plus any cost of living increases applicable from that date). It also stated that:
· the cash equivalent transfer value (CETV) of his benefits was £918,705 which would be subject to a reduction of 47.4% in accordance with the Order;

· his current pension in payment of £51,846 pa would be reduced by £24,575 pa to £27,271 pa from 6 October;   

· Xaffinity Paymaster (Paymaster) would automatically pay him his reduced pension; and

· “If an overpayment of benefits has occurred because of the pension share, this will need to be repaid.  The Paymaster will contact you about this, if applicable.” 

3. NHSBSA also notified Paymaster on the same day that Dr Collinson’s “basic pension benefits had been reduced by 47.4% with effect from 6/10/2011” and asked them to implement the changes as soon as possible.

4. In November Dr Collinson’s pension was paid at its original level.  The pension share was however implemented so that Dr Collinson’s ex-wife received her share.

5. Dr Collinson says that he assumed that since his pension had not been reduced, his ex-wife was not receiving her share.  He says he therefore paid her the relevant share (47% directly).  He says the same thing happened in December.  He says that having been through a highly stressful and bitter divorce he made those payments voluntarily and that his ex-wife did not inform him that she was receiving payment from the Scheme.
6. On 1 December Dr Collinson rang NHSBSA.  According to NHSBSA’s file note he said that he had received his full pension in November and December and was concerned about paying it back.

7. On 8 December Paymaster wrote to Dr Collinson saying that they had received instructions to reduce his pension and that there had been an overpayment of £2,298.78 (net) for the period 6 October to 1 December. 
8. On 9 December NHSBSA rang Paymaster to ask about the implementation.  The overall indication of the telephone note is that there is no clear reason why Dr Collinson’s pension had not been reduced.

9. Dr Collinson replied to Paymaster, beginning his letter “Further to your letter of the 8th December, and following my telephone conversation with a member of your Pension overpayment staff…”.  He said he had already paid 47.4% of the overpaid net pension for November and December to his ex-wife which equated to the overpayment. He also said:
“I was reassured to know, from my telephone conversation, that you had not complicated matters even further by paying monies of my ex wife in the interim.

There is therefore no need to give back payment to Jean Collinson as I have already paid her in accordance with the Court Order requirement. I would deem your demand for overpayment null and void.” 

10. Paymaster apologised to Dr Collinson for the delay incurred in reducing his pension and informed him that:

· they always pursue recovery of any resulting overpayment of pension from the member and not the ex-spouse;

· the ex-spouse’s benefits are dealt separately by NHSBSA PD;

· they would pay the ex-spouse from the due date specified by NHSBSA PD;

· this date may be different from one on which the member’s benefits are reduced;
· he was not expected to pay his ex-wife the overpaid pension; and
· in any case, he incorrectly applied the 47.4% reduction to his net rather than his gross pension 
11. NHSBSA did not uphold Dr Collinson’s complaint under the Scheme Internal Dispute Resolution Procedure (IDRP). They said that:
· the delay was attributable to Paymaster having to manually reduce his Guaranteed Minimum Pension (GMP) by 47.4% which was not a straightforward calculation;
· having received his November pension payment in full, if he had doubts about whether the Order was implemented, he should have contacted NHSBSA;
· the Notice letter clearly stated that if an overpayment of benefits occurred, this would need to be repaid by him and covered the scenario where Paymaster was unable to complete their administrative procedures in order to reduce his pension before paying it;

· when he telephoned on 1 December, he had been concerned about having to pay back any overpayment and was advised to contact Paymaster;     

· they would generally expect Paymaster to complete this process with minimal delay with no or just one overpayment; and 

· his case was not simple and a second month’s overpayment occurred.    
Summary of Dr Collinson’s position  
12. NHSBSA failed to fully implement the Order efficiently by paying his reduced pension on the date which they had specified, i.e. on 6 October. There is no excuse for enacting one part of the Order and not the other. The consequence of this failure was that he continued to support his ex-wife by paying her maintenance payments “not believing for one instance that the wheels of the NHSBSA would be so crass as to pay out twice.”  

13. For the sizeable fee which NHSBSA charged, it was reasonable to expect that they and Paymaster would have set up his new pension on a timely basis and without encountering any problems. He does not believe that the process of transferring part of his pension to his ex-wife would have taken so long.    

14. He did not telephone NHSBSA after receiving his pension payment in November because they had told him that implementing the Order could take up to six weeks.

15. In his opinion, it was only after he had telephoned NHSBSA on 1 December that Paymaster quickly calculated and implemented his reduced pension.
16. NHSBSA should have delayed making pension payments to his ex-wife until his pension was reduced.      

17. In order to resolve his complaint, Dr Collinson would like NHSBSA to:

· offer a full apology  to him;

· fully recognise the problems and explain how they have occurred;

· provide him with reassurance that this problem has now been resolved and will not happen again in the future.             

18. The substandard service which NHSBSA provided him did not justify the exorbitant fee charged. He is therefore prepared to return the overpaid pension to NHSBSA only if they compensate him by reimbursing the implementation fee or part of it.  Any compensation should, in his view, however be punitive to ensure that they learn from their mistakes.
19. He is not responsible for “this total fiasco” and should not be blamed for “NHSBSA incompetence.”        
Summary of the position of NHSBSA  
20. NHSBSA have details of Dr Collinson’s GMP at his date of leaving NHS employment. Paymaster, on the other hand, only held details of his GMP at State Pension Age (plus any increases of up to 3% pa on the part attributable to service after 6 April 1988).
21. It was therefore necessary for Paymaster to reduce each component of his pension by 47.4% separately in order to determine his total pension payable from 6 October of £27,271 pa. 

22. Paymaster was provided with basic pension figures in October 2011 because they are contracted to apply pension increases to these values only.    
23. Due to the complexity of the fields in their database, manual intervention was required by Paymaster in order to ensure that his reduced pension was set up properly on it. There was a delay making the necessary changes because the person who was authorised to make them could not do so straight away.  
24. In recognition of the distress and inconvenience caused to Dr Collinson by the delay in implementing the Order, Paymaster is prepared to offer him £100 compensation as a gesture of goodwill.                       
25. The charge for implementing an Order had remained unchanged at £335 (plus VAT) from 1 December 2000 for over ten years and was substantially less than other schemes were charging. They decided that, from 4 January 2011, the charge should be increased to £2,760 (inclusive of VAT) which was within the limits set by the National Association of Pension Funds (NAPF) in its published guidelines.       

Conclusions

26. To begin with the events of late 2011, it was unhelpful that Dr Collinson was told on 6 October that the share had been implemented and yet his pension was not reduced until December.  The letter said “If an overpayment has occurred this will need to be repaid” (my emphasis).  The implication was that overpayments, if any, were in the past.

27. Dr Collinson assumed that his ex-wife had not been paid and so paid her himself.  I do not think that NHSBSA can be regarded as responsible for any financial harm that Dr Collinson has suffered as a result of that.  First (however difficult, embarrassing or stressful it may be) the amounts paid are probably legally recoverable from his ex-wife. Second I do not think it was foreseeable that Dr Collinson would take such a step.

28. I have taken into account that Dr Collinson has said that NHSBSA told him in December that his ex-wife had not been paid.  The evidence is that he was told this, or something like it, after he had been told about the overpayment.  The note of the telephone call of 1 December does not refer to it.  His letter written to Paymaster after he was told about the overpayment does – and it is a reference to a conversation with a member of the team dealing with overpayments.
29. Dr Collinson has suggested that nothing was done by NHSBSA and/or Paymaster until he rang them in early December.  It may be that it was Dr Collinson’s call that caused the reduction in his pension to be put in place.  It may even be that without the call he would have been overpaid for longer (though I note that their explanation is that it took time because manual intervention was needed). But it is not my role to discipline or penalise NHSBSA or Paymaster.  I do not need to enquire further into the reasons in order to decide what redress should be due to Dr Collinson.

30. Dr Collinson has drawn an understandable link between the quality of service and the increased fee.  However, on its own the fee is not unreasonable (being, as NHSBSA say, within relevant guidelines).  The inconvenience and annoyance to Dr Collinson of the overpayment is not directly connected to the fee and I have considered compensation independently of it.

31. For completeness, and because Dr Collinson has said he is withholding repayment pending compensation, I should record that NHSBSA/Paymaster have a right to recover the overpayment and they made this reasonably clear to Dr Collinson in their Notice Letter. It would obviously have been better if NHSBSA had also explained that an overpayment might arise in future in their letter. If they had done this, NHSBSA would not then have to rely on Dr Collinson to contact them for an explanation if he was unsure how the Order was being implemented.  Dr Collinson can have no defence to the recovery of the overpayment if, with ordinary diligence, he should reasonably have known that it was recoverable.  I find that to be the case.

32. NHSBSA (via Paymaster) have offered Dr Collinson £100 as compensation for the distress and inconvenience caused by the events which led to the overpayment. 
33. I would not direct more than that, taking into account that Dr Collinson at least knew about the possibility of an overpayment and made a purely voluntary decision to settle with his ex-wife on an assumption that she had not been paid.
34. I therefore conclude that to the extent there was maladministration in not informing Dr Collinson of what might happen (and was happening) adequate compensation has been offered and the overpayment, less the compensation of £100, should be repaid by Dr Collinson.

35. I do not uphold Dr Collinson’s complaint.

TONY KING 
Pensions Ombudsman 

28 March 2013 
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