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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Ronnie Hardie

	Scheme
	Scottish Life Personal Pension Plan (the Plan)

	Respondents
	Scottish Life


Subject
Mr Hardie complains that Scottish Life, have closed off the option to make increased or single contributions, or to transfer in payments.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Scottish Life because they imposed a condition on the terms of the Plan which is not valid. 

DETAILED DETERMINATION

Material Facts

1. Mr Hardie took out the Plan in 1993. He has been paying a consistent contribution of £25.64 gross since 2006.

2. In November 2012 Scottish Life informed Mr Hardie that following the Retail Distribution Review implemented by the Financial Services Authority they had conducted a major review of their products. Scottish Life wrote that as a result of this review:

“[we] will continue to service your existing plan under its current terms…Whilst we’ll continue to accept any regular contributions at their current level…you’ll no longer have the option to make any additional increases to your regular contributions or pay single contributions or transfer payments into your plan from 31 December 2012.”

3. Mr Hardie says that he has lost the opportunity to increase his pension pot. He says that he had intended to increase his contributions in the coming year and possibly transfer in another pension that he holds. Further, he says that he was not giving adequate warning that these changes were going to be made and had he been informed sooner he would have had time to increase his contributions.

4. Scottish Life, in their formal response to Mr Hardie’s complaint (the formal response), say that they are satisfied the Terms and Conditions of the Plan allow them to take the course of action which they have chosen. In addition, Scottish Life say that it was a business decision and in the formal response they wrote:

“The cost of work required to make the necessary changes to some of our older pension products would be substantial. While we firmly believe in supporting all of our customers through the changes it doesn’t make financial sense for us to make large scale changes to legacy products.”

5. In a letter to my office dated 6 June 2013 Scottish Life referred to Schedule II Rule 2 of the Terms and Conditions which says:

“(a) Amount and when payable

Premiums in respect of the Member will be shown in Schedule 1 but will in any event cease on the death of the Member. Additional Premiums may be paid at any time subject to such conditions as the Provider may impose”.

6. The letter said:

“Additional Premiums are no longer allowed by the Provider (Scottish Life) and this condition has been imposed”.

7. On 9 July 2013 my office telephoned Scottish Life for clarification on whether or not the policy had been amended or whether a condition had been imposed. Scottish Life confirmed that a condition had been imposed once the member had been informed.
8. In subsequent correspondence they have said that if they had imposed conditions under Rule 2, the option of making contributions would not have been attractive to a properly advised policy holder.  They have proposed an alternative of contributions to a different policy, with their normal minimum contribution requirement lowered. 
9. The relevant Terms and Conditions are shown in the Appendix.

Conclusions

10. Where it is impracticable or impossible to give full effect to the policy provisions, it is possible under Schedule II, Rule 11 to make such changes to the policy as the Actuary deems appropriate. So Scottish Life could have amended the policy to bring about this change and at first glance that seems to be the case here - they say the outcome of the FSA changes in December 2012 caused them to review whether they could continue with the policy and they concluded changes were needed. They also say these were authorised by the Actuary.
11. However, from what Scottish Life have said it is not at all clear this was dealt with as a change under that provision. The response to my office justifies the change by reference to Schedule II Rule 2, which allows conditions to be attached to the right to make additional payments. Their letter to us of 6 June 2013 said "this condition has been imposed." This was also confirmed in the telephone conversation on 9 July. There is no reference at all to Rule 11. 
12. The changes are based entirely on Rule 2, not Rule 11. Under that rule, the member has a right to make additional payments, subject to conditions being imposed as to those payments. A condition may restrict the amount/terms/timings etc of a payment but cannot take away the right altogether.  A qualification of a provision cannot properly be used to make the whole provision ineffective.   That would be to use a power for an unintended and improper purpose.  
13. In the original letter sent to Mr Hardie in November 2012, Scottish Life refer to  changes being made. It could be argued that the letter was sufficient. But it did not say clearly that they were amending the policy (in accordance with rule 11) to remove the right to make additional payments. The justification is based entirely on Rule 2 and Scottish Life clearly say this was imposed as a condition. 
14. As I have explained above, I do not consider that Scottish Life can impose a condition under Rule 2 on how a right is exercised in order to remove that right altogether. On balance, the evidence points to this being a condition being imposed rather than a change to the policy.  I do not consider it to be valid.
15. My direction below is for the Plan to be in effect reopened.  It is open to Scottish Life to impose conditions and it may be that Mr Hardie would be better advised to take up the alternative of making contributions to a new policy.
Directions   

16. Within 14 days of the date of this Determination Scottish Life shall reinstate Mr Hardie’s right to make additional contributions to the Plan in accordance with the Terms and Conditions, from November 2012 until such time as the Terms and Conditions are properly amended.  
Tony King
Pensions Ombudsman

11 September 2013
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