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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs Grazyna Krzywacka

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondent 
	NHS Pensions 


Subject
Mrs Krzywacka complains that NHS Pensions have refused to award her an ill health early retirement pension.

The Deputy Pensions Ombudsman’s determination and short reasons
The complaint should be upheld against NHS Pensions to the extent that they caused her some distress and inconvenience as a consequence of mistakes made at the time of the initial decision and at the first and second review stages.  However, the substantive complaint should not be upheld because NHS Pensions relied on specialist medical advice and its decision was not perverse.  
DETAILED DETERMINATION
Relevant Regulations

1. The National Health Service Pension Scheme Regulations 2008 (the Regulations) provide that members of the Scheme may retire early on ill health grounds.  The relevant criteria for those in active service are set out in regulation 2.D.8 as follows:
“(2) 
An active member who has not reached the age of 65 and who has ceased to be employed in NHS employment is entitled to immediate payment of a tier 1 ill-health pension that is payable for life if -

(a) in the opinion of the Secretary of State the member suffers from physical or mental infirmity as a result of which the member is permanently incapable of discharging the duties of the member’s employment efficiently,
(b) the member’s employment is terminated because of that physical or mental infirmity,




(c) the member has at least 2 years qualifying service, and




(d) the member has claimed the pension.
(3) 
An active member who has not reached the age of 65 is entitled to immediate payment of a 2 tier ill health pension if -
(a) in addition to meeting the condition in paragraph (2)(a), in the opinion of the Secretary of State the member suffers from physical or mental infirmity as a result of which the member is permanently incapable of engaging in any regular employment of like duration,
(b) the member’s employment is terminated because of that physical or mental infirmity,

(c) the member has at least 2 years of qualifying service, and




(d) the member has claimed the pension.”   
2. A ‘Tier 1’ pension provides an entitlement to retirement benefits the member has earned to date, paid without an actuarial reduction for early payment. While a ‘Tier 2’ pension provides an entitlement to retirement benefits the member has earned to date enhanced by two thirds of their prospective membership up to normal retirement age.

3. Regulation 2.D.8 (12) provides that the decision maker must have regard to the factors set out in paragraph 14 when determining whether the member is permanently incapable of discharging duties of their employment efficiently.  One of the factors to be taken into account under paragraph 14 is whether a member has received “appropriate medical treatment” in respect of the incapacity, which is defined as:

“such medical treatment as it would be normal to receive in respect of the incapacity but which does not include such treatment that the secretary of state considers-

(a) that it would be reasonable for the member to refuse,

(b) would provide no benefit to restoring the member’s capacity for-

(i) discharging the duties of the member’s employment efficiently under paragraph 2(a)…

(c) that through no fault on the part of the member, it is not possible for the member to receive before the member reaches 65”.
Material Facts
4. Mrs Krzywacka was employed as a part-time Domestic Assistant by the NHS from 14 June 2005.  She was absent from work due to ill health from June 2011.  On 21 December 2011, NHS Pensions received her application for ill health retirement benefits in which she set out the numerous health problems from which she had suffered, which included: myocardial infarction, depression, hypertension, hypercholesterolemia, diabetes, anxiety and back problems.  
5. In support of her application, Mrs Krzywacka submitted a letter from her consultant cardiologist dated 30 October 2009 which concluded that she was likely to require further angiography.  She also provided a letter from her General Practitioner (GP) dated 14 June 2011 which stated that:
“…she is a cardiopath, having had an infarct in 2006.  She experiences ischaemic heart pain particularly on exertion and in cold winds.  She has had angioplasty and stenting in 2006 and 2009.  Earlier this year she was noted to be significantly hypertensive and is just currently recovering from surgery for a polypoidal mass in her left larynx.  In addition , she has type 2 diabetes, hypercholesterolemia and a low mood…She is really now feeling that her best interests would be served by having an early retirement and I entirely support and agree with this idea.” 

6. Before reaching a decision on her ill health retirement application, NHS Pensions obtained an additional medical report from her GP which set out the further treatment planned in relation to Mrs Krzywacka which included: an MRI of her cervical spine; replacing her anti-depressant medication; and a potential psychiatry referral.  The GP’s report also stated:
“She tells me that she now can’t do any manual work as it causes back pain, neck pain, arm pain, chest pain and tiredness.  She feels that stress causes a lot of her symptoms…Mrs Krzywacka puts a lot of her symptoms down to anxiety and I feel that her longstanding mental health issues combined with multiple medical co-morbidities make it unlikely that her functional abilities will improve in the future.  I have only met her on three occasions, however, I certainly do not feel she is fit to work at present and find it difficult to see how this may change in the future.”

7. NHS Pensions wrote to Mrs Krzywacka on 4 April 2012 to inform her of the reasons why they did not believe that she met the ‘Tier 1’ or ‘Tier 2’, conditions for ill health retirement.  In particular, they set out the Scheme medical advisor’s advice which stated:

“It is considered that currently available information does not tend to indicate that this 55 year old…is, on balance of probabilities, permanently incapable of the duties of the NHS employment.

The Tier 1 condition is not met…at present, she in unfit for work due to symptoms of fatigue, musculoskeletal symptoms, chest pain and psychological symptoms.  It is unclear if her symptoms of chest pain are due to cardiac disease.  She is waiting further investigations and the GP has plans to adjust her treatment. This assessment must consider the potential for further treatment to render her fit to undertake her normal NHS duties before her 65th birthday in 10 years’ time.  She was able to carry out these duties following angioplasty and stenting in 2006 and 2009.
Until investigations and reasonable treatment options are complete it is considered to be premature to accept permanent incapacity.

The Tier 2 condition cannot be met [because] the Tier 1 condition has not been met.”
8. Mrs Krzywacka completed an application form to pursue the matter at Stage One of the Scheme’s internal dispute resolution procedure (IDRP) in April 2012.  She provided further information in support of her case in undated correspondence in which she referred NHS Pensions to the medical evidence that had been previously considered, which she said demonstrated that she was unable to continue working.  She said that she was willing to undergo further examinations but did not provide any additional evidence in support of her case at that stage.  
9. The IDRP Stage One decision was set out in correspondence dated 14 May 2012 and concluded that she was not entitled to ill health benefits from the Scheme.  It referred to further advice received from a new medical advisor which stated that:
“This woman has a number of medical problems which all appear to be reasonably well controlled.  Her GP continues to investigate her musculoskeletal aches and pains but as yet no significant pathology has been identified.  The majority of her symptoms are attributed to anxiety, tied up with family issues.  There remain a number of therapeutic options to deal with this, which have not as yet been attempted.  It is medically unlikely that this will continue to disable her for the next 10 years to age 65.

The evidence does not indicate that the member is, on the balance of probabilities (more likely than not), permanently incapable of the duties of the NHS employment.  The Tier 1 condition is not met.”

10. An appeal was made on 13 July 2012 for the matter to be considered under Stage Two of IDRP.  As part of that appeal, Mrs Krzywacka referred the decision maker to the information previously provided by her GP and requested that this be considered.  
11. Before reaching their Stage Two decision, NHS Pensions obtained further information from Mrs Krzywacka’s GP who provided a report dated 14 August 2012 in which he confirmed that Mrs Krzywacka had no current angina or cardiac symptoms and did not warrant a referral to cardiology at that time.  He also commented that her hypertension, ischaemic heart disease and diabetes were under control; that no further investigation was necessary with regard to her musculoskeletal pains; and that although she had recently ceased taking her anti-depressant medication, she did not wish to take further medication or pursue a referral in relation to that illness at that stage.  The GP commented that: 
“I find it hard to see how she is going to be able to return to work, however, as any activity seems to cause a variety of musculoskeletal pains, she is still experiencing considerable general stress and anxiety, and multiple more minor physical complaints including bloating and stress incontinence. ”  
12. A report was also provided by a Scheme medical adviser who identified the applicable criteria as being Regulation 2.D.8 of the Regulations and commented:

“It is considered that currently available information does not indicate that the applicant is, on the balance of probabilities, permanently incapable of the duties of the NHS employment… Mrs Krzywacka … received treatment with stenting for her ischaemic heart disease and two myocardial infarctions in 2006 and 2009.  The GP confirms that she does not have current angina or cardiac symptoms and does not warrant a referral to cardiology at this stage.  Her diabetes and hypertension are well controlled.  She has not had an MRI scan of her cervical spine due to concerns regarding her metal coronary stent however, it was indicated that her symptoms are relatively minor and it was decided that she does not require further investigations at this stage.  
The GP states that she recently stopped using medication for her anxiety and depression.  Although she continues to experience symptoms of anxiety and stress it was agreed that she does not wish to take further medications or pursue specialist referral.  She also has abdominal symptoms and reports stress incontinence and was given appropriate medication with referral for pelvic floor exercises.

The GP indicates that because of her ongoing musculoskeletal pains and experiencing stress with anxiety symptoms it would be difficult for her to return to work.  However, it is noted that there are various therapeutic interventions for her physical and psychological problems including specialist’s input that have not been exhausted and can be implemented in the future, prior to her normal benefit age of 65, to improve her symptoms control and level of function.  From the available evidence permanent incapacity for NHS work is still not accepted.  The Tier 2 condition cannot be met as the Tier 1 condition has not been met”.
13. The Stage Two IDRP decision, which was dated 19 September 2012, did not uphold the appeal on the basis of this advice.  The letter stated that: 

“The Medical Adviser considering your case has recommended that you do not satisfy either the Tier 1 or Tier 2 conditions laid down in Regulation E2A of the NHS Pension Scheme Regulations 1995 (as amended) for payment of ill health retirement benefits and I have accepted that recommendation”. 

Summary of Mrs Krzywacka’s position  
14. She says that she met the criteria for an ill health pension as her health was “sufficiently poor” to qualify for this pension.
15. The Regulations adopted by NHS Pensions are essentially based on the principle that an employee is presumed to be healthy unless they can prove otherwise.  The criteria on which eligibility for ill health benefits is assessed are unfair and the process is heavily weighted against the member.
16. The medical reports of 14 June 2011 and 14 March 2012 unambiguously support Mrs Krzywacka’s application for an early retirement pension and she should be awarded that pension.  If it is true that she has failed to fulfil the minimum requirements for an ill health pension, then the fault lies within the system and with the criteria used by NHS Pensions.  The Regulations should therefore be changed to allow Mrs Krzywacka to receive the pension and to prevent the injustices of her situation from being experienced by other members in the future.

Summary of NHS Pension’s position  
17. It refutes any allegation of maladministration and submits that it has properly considered Mrs Krzywacka’s application, taking into account the available evidence. It says that it has taken advice from the proper sources, namely the Scheme’s medical advisers, weighed the evidence appropriately and arrived at a decision that is not perverse.  
18. It has been unable to conclude, on the balance of probabilities, that Mrs Krzywacka is permanently unable to carry out her NHS duties since there are treatment options available for her conditions.  Notwithstanding her disinclination to undertake additional treatment, improvement in her condition sufficient to allow a return to her NHS employment could reasonably be expected with the benefit of further intervention.   
19. The medical advisor at Stage Two, did not make specific reference to whether the expected improvement in her condition following further treatment would allow a successful return to the NHS employment in the years up to age 65, however, it is clear from the context in which the case was being considered, namely, whether she would be capable of returning to the NHS work or whether she was permanently incapable of doing so, that the medical advisor considered whether the expected improvement would allow her to return to work.  

20. At Stage Two, the medical advisor noted that there were “various therapeutic interventions for her physical and psychological problems” which had not been exhausted and could be implemented to improve her symptoms and level of function.  As part of their response to the complaint, NHS Pensions have indicated that such therapeutic interventions would be likely to comprise specialist pain management for her musculoskeletal pains as this will enable her pain relief medication to be titrated, for other pain relief options to be considered and for the psychological effects of chronic pain to be addressed.  It says that it is reasonable to expect that she will derive sufficient benefit from such appropriate treatment to enable her to return to the NHS employment prior to normal retirement benefit age.  It would also include pelvic floor exercises for stress incontinence or if this does not work, other treatment options, following referral to a urology specialist for further assessment and antidepressant medical and psychological therapy such as Cognitive Behavioural Therapy.  It is more likely than not that these interventions would be beneficial and would restore capacity for NHS employment.  It is unlikely to be seen as reasonable for Mrs Krzywacka to refuse such treatments as they are unlikely to pose any serious risk to her health and are likely to be of significant benefit.  
21. In medical matters, decisions are seldom black or white. A range of options may be given from various sources, all of which must be considered and weighed.  However, the fact that Mrs Krzywacka does not agree with the conclusions drawn and the weight attached to the various pieces of evidence does not mean that the conclusion is necessarily flawed.
22. Although reference is made in the Stage Two IDRP decision to the medical advisor having assessed the case according to Regulation E2A of the Scheme regulations of 1995, the Scheme Managers, together with the medical advisors have correctly considered the case according to the correct regulation, namely, Regulation 2.D.8.  NHS Pensions have provided an apology for the misunderstanding caused by their mis-statement in referring to Regulation E2A.  

Conclusions

23. NHS Pensions has decided that Mrs Krzywacka does not satisfy the criteria under ‘Tier 1’ for an ill health pension from the Scheme as a consequence of which, it also concludes that the Tier 2 condition has not been met.   

24. In ill health cases such as this, my role is to determine whether or not those responsible for making decisions, NHS Pensions, have applied the appropriate regulations correctly; asked the right questions; taken into account only relevant evidence and no irrelevant evidence; and that the decision reached was not perverse, that is to say the decision is one which no reasonable decision maker, faced with the same evidence, could have reached. It is not for me to consider the medical evidence and substitute my own decision if NHS Pensions have reached one that is within the range of decisions that a reasonable decision maker could reach.
25. The weight that NHS Pensions attaches to any piece of evidence in making its decision is for it to determine and it is entitled to rely on the advice it receives from its medical advisers, unless there is good reason why it should not do so, for example, a factual error in that advice.

26. The Regulations  provide that, to qualify for a ‘Tier 1’ ill health early retirement pension from the Scheme, a member must, on the balance of probability, be permanently incapable of “efficiently discharging the duties of” the employment which has been terminated on ill health grounds. Permanently in this context means at least until the Scheme's normal retirement age of 65.  When reaching this decision, consideration should be given to whether the member has received appropriate medical treatment, which is treatment that it would be normal for the member to receive.
27. In this case, NHS Pensions have accepted, in their response to the complaint, that the medical advisor who considered the matter at Stage Two made no specific reference as to whether the expected improvement in Mrs Krzywacka’s condition as a result of the further treatment options available to her, would allow a successful return to the duties of her NHS employment before she reached 65.  Having considered the Stage One decision, it is not apparent to me that they considered this issue at that stage either.  NHS Pensions have nevertheless suggested that this issue was taken into account, at least at Stage Two, in light of the fact that Paragraph 14 of Regulation 2.D.8, requires that the availability of “appropriate medical treatment” which could potentially restore the member’s capacity for their NHS employment, to be considered when assessing such applications.  
28. In my view, however, it was necessary for the medical advisors to give thought to, and reach a decision at the time of the consideration, on the likelihood of the available future treatment being effective.  This is because they had to assess whether Mrs Krzywacka’s condition was such that, despite any appropriate medical treatment, she was likely to be unable to work again before her normal retirement date. Consideration therefore needed to be given as to whether psychiatric treatment and other treatment identified by her GP was likely to succeed sufficiently to improve her condition.  There is no documentary evidence that the medical advisors and NHS Pensions give thought to, or reached a decision at the time of the Stage One or Stage Two considerations, on the likelihood of the further treatment identified by the GP being effective.  In the absence of such evidence, I cannot be sure that consideration was given to such matters at both stages.  I consider that this amounts to maladministration.
29. Normally in such circumstances, I would direct that the case be remitted to NHS Pensions for a new decision to be made.  However, NHS Pensions have set out, in their correspondence to this Office, the further treatment that they consider is available to Mrs Krzywacka and the likelihood of this being effective.  Given that they have now given thought to this issue and set out their reasoning, which does not appear to be perverse, I do not consider that it would serve any useful purpose for the case to be remitted for reconsideration on this point.  In reaching this decision, I have noted that Mrs Krzywacka’s representative has not disputed the reasoning set out by NHS Pensions in this regard.
30. However, I appreciate that Mrs Krzywacka will have suffered some inconvenience as a consequence of NHS Pensions’ maladministration in this respect, not least the inconvenience of having to raise the matter with this Office.  I have therefore made the appropriate direction below.  
31. I note that reference was made to the medical advisor having considered the case in accordance with regulation E2A of the NHS Pension Scheme Regulations 1995 in the Stage Two decision.  Whilst that reference was regrettable, I do not find that it demonstrated that the Stage Two complaint was assessed using the wrong criteria.  It is apparent that the medical advisor referred to the correct criteria and assessed the case according to it.  It is also apparent that the Stage Two decision was based on the report given by the medical advisor which clearly set out Regulation 2.D.8 as the criteria on which the case was assessed.  The reference to Regulation E2A in the Stage Two decision appears therefore simply to be a mistake and in my view, does not affect the reasonableness of the Stage Two decision.
32. Finally, Mrs Krzywacka’s representative has suggested that the Regulations be changed in order to allow her to receive the early retirement pension.  My role in cases such as this is to consider what the regulations mean and whether the regulations have been followed.  I am satisfied that they have been, for the reasons set out above. 
Directions   

33. Within 28 days of this determination, NHS Pensions shall pay to Mrs Krzywacka a sum of £200 in recognition of the distress caused by the maladministration identified above.

Jane Irvine 

Deputy Pensions Ombudsman

17 April 2014 
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