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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss A

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondent(s) 
	NHS Business Services Authority (NHSBSA)


Subject

Miss A complains that NHSBSA have, incorrectly, refused to award an Ill Health Early Retirement (IHER) pension to her.  She says that NHSBSA – 

· have disregarded relevant medical evidence regarding her application;

· have not seen all of the relevant medical evidence;

· have contradicted themselves; and

· have refused to pass on further medical evidence to the Medical Advisers for consideration.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because they reached their decision not to award an IHER pension to Miss A in the right manner.
DETAILED DETERMINATION

Regulations

1. Regulation E2A of the 1995 Section of the NHS Pension Scheme Regulations provides:

“(1)
This regulation applies to a member who-

(a)
retires from pensionable employment on or after 1st April 2008...

(2)...

(b)
the member's employment is terminated because of physical or mental infirmity as a result of which the member is-


(i)
permanently incapable of efficiently discharging the duties of that employment (the "tier 1 condition"); or


(ii)
permanently incapable of regular employment of like duration (the "tier 2 condition") in addition to meeting the tier 1 condition...”

Material Facts

2. Miss A started working at AB Hospital in July 1978.  From 2001, she was a Physiotherapist. 
3. In September 2008, Miss A says that she had an illness which started with flu-like symptoms.  She was seen by a gastroenterologist in October 2008.  She was on sick leave 6-28 October 2008 and 28 November 2008 – 28 June 2009.
4. In January 2009, Miss A was seen by an endocrinologist.  In April 2009, she discovered that she had been suffering from carbon monoxide poisoning since about September 2008.  On 27 July 2009, Miss A commenced a period of continuous absence until 8 February 2010 when she retired.  She was seen by an immunologist in October 2009.

5. On 11 January 2010, Miss A submitted an application for IHER on basis of Chronic Food Intolerance (CFI) & Chronic Fatigue Syndrome (CFS).  She initially gave consent for NHSBSA to contact Dr B, an NHS Occupational Health physician, for a medical report on her condition.  Once she saw the report though, Miss A withdrew her consent for it to be provided.
6. On 12 March 2010, NHSBSA rejected her application.  The letter said – 

“It is considered that currently available information does not tend to indicate that this 54 year old…is, on the balance of probabilities, permanently incapable of the duties of the NHS employment.  The Tier 1 condition is not met.  The evidence is that [Miss A] has been absent from her work from July ’09 due to symptoms diagnosed as part of a chronic fatigue syndrome.  She has not felt able to carry on despite some rehabilitation measures and adjustments such as reduction in hours and some changes to duties.  She has also been diagnosed as having a chronic food intolerance and has attended various specialists regarding this.  She is stated to remain fatigued by any physical activity despite treatments such as dietary measures and graded exercise therapy.  It has been thought appropriate and relevant to seek further medical evidence from her Occupational Physician and [Dr B] has compiled a report however [Miss A] has withdrawn her consent for this report to be forwarded for consideration.  While it is accepted that there is continuing incapacity, it has been considered important in looking at all aspects of the case to have more information from the Occupational Health perspective.  Without such further medical evidence it is not considered possible to support a permanent incapacity based on all the relevant facts.” 
7. Miss A chose to receive actuarially reduced benefits after the termination of her employment on 18 March 2010.

8. Nonetheless, Miss A appealed the decision by NHSBSA on 24 March 2010.  She provided a copy of the medical report written by Dr M, who said in the report that she has been treating cases of CFS for over 25 years.  
9. NHSBSA referred the case to the Medical Adviser, Dr MS, who reviewed Miss A’s medical history and said – 

“In form AW33E the GP, [Dr L] indicates (11/01/10) that this applicant has [CFS] and [CFI].  

The GP indicates that she is on a graduated exercise routine.
The evidence does not confirm that she has had CBT or formal Graded Exercise Therapy or involvement of Specialist Services for her CFS.

Given the duration of current absence and the scope for improvement in her symptoms with reasonable therapeutic intervention and the scope for benefit from Occupational Health input and work place adjustments once her symptoms are improved with treatment it is considered that permanent incapacity for the NHS duties is not demonstrated to be established.

It is considered that currently available information does not tend to indicate that applicant is, on the balance of probabilities, permanently incapable of the duties of the NHS employment.” 

10. NHSBSA considered Miss A’s appeal and issued their decision, under Stage One of the Scheme’s Internal Dispute Resolution Procedure (IDRP), rejecting it on 21 May 2010.  
11. Miss A asked for her case to be reviewed under Stage Two of the Scheme’s IDRP.  Dr S, the Medical Adviser said in his report to NHSBSA – 
“All the considerable body of medical evidence has been carefully reviewed.  The current diagnosis appears to be multiple sensitivities leading to CFS.  This has been investigated by an immunologist, who failed to identify any significant abnormality, and addressed in a pragmatic manner by gastroenterology all to no avail.

There is a long report from [Dr M]; however, it addresses issues very generally, and the recommendations are all generic.

Various other specialists have seen her, but no pathology has been identified.
The large volume of information held is mainly speculative, and no clear pathology has been identified.  The prognosis cannot therefore be adequately addressed.  Her GP bases his opinion on his knowledge of her as a genuine person only.

Under these circumstances, she cannot be regarded as permanently incapable of efficiently carrying out her duties, and the criteria for ill health retirement are not met.”
12. NHSBSA issued the Stage Two decision on 7 March 2011, upholding their decision to reject her application.  She was advised of her referral rights to this office.
13. Miss A first contacted the Pensions Advisory Service (TPAS) on 29 March 2011 for help with her claim.

14. Miss A arranged to see Dr N (Consultant Rheumatologist) privately at a local Nuffield hospital.  In his letter of 26 Apr 2011 to Dr L, Miss A’s GP, Dr N said – 
“Clearly, there are aspects of her illness as I cannot make any comment on as they are out of the expertise of a rheumatologist.  There seems little doubt that she is suffering from a chronic fatigue syndrome…Specifically she suffers from hypermobility…I am strongly suspicious that many of the symptoms she describes are in fact manifestations of autonomic neuropathy…Although there is no cure for autonomic neuropathy there are treatments that might help.  Unfortunately, this would mean quite a long day of travelling for [Miss A] and as her exercise tolerance is only for an hour or two she feels that she will be unable to make the journey.  From a pension point of view there is no question that her symptoms are long-term and unlikely to improve in the future.  Even if she had simple Chronic Fatigue Syndrome she is not going to be medically fit for work again, even less so with this more complicated clinical picture”.

15. TPAS sent a copy of this letter to NHSBSA on 24 August 2011 and asked for a review of their decision.  NHSBSA said on 8 September that although the IDRP had ended, they were exceptionally prepared to consider the further medical evidence.  The case was referred to the Scheme’s Medical Advisers.
16. NHSBSA wrote to TPAS on 12 October 2011 with the outcome of their review and upheld their previous decision.  The letter quoted the Medical Adviser who said - 

“[Dr N] saw the applicant on 26 April 2011.  The history of her condition is reviewed and it is confirmed that she was previously healthy, until being unable to continue at work in Sep 2008.  This has been presumed to be due to Chronic Fatigue Syndrome, although [Dr N] states that this is unlikely to be the primary disorder and speculates on the causes.  He also states that there are treatments available to help control the symptoms; however, there are practical difficulties for the applicant in gaining access to these.
[Dr N] failed to identify any pathology beyond a hypermobility syndrome, and has speculated on the effects of this on her.  He states that her symptoms are long term and indeed time has demonstrated this.  His statement that even with simple chronic fatigue she is unlikely to work again is not supported by any evidence, and there is no medical evidence that her symptoms are unlikely to improve, especially if she were to be able to undertake the further treatment for the presumed underlying condition.

As time goes on the probability for recovery in this condition diminishes; however, it is very difficult to say when it is unlikely to recover.  She has been extensively investigated, and no pathology found.  [Dr M] has carried out a number of more unusual investigations and has concluded that she does in fact have CFS.  She takes an imported remedy, which she states has improved some of her symptoms.

[Dr N] does not go into any detail about her current level of functional impairment, but states that she lives with her sister, who also suffers from fatigue, and is a full time carer for her mother.

The new evidence supports her continued symptoms for 3 years now, making the condition, if it is CFS, likely to be long term; however, it also raises doubts about an underlying cause, which may be amenable to treatment to improve symptoms.  It gives no picture at all of her current level of function, and as this was an initial consultation there is no comparison with the past.  It is not robust enough to conclude that she is unable to carry out her previous NHS duties for a further 4.5 years”. 

17. Miss A provided a further letter from Dr N dated 21 November 2011 to TPAS on 3 January 2012 and TPAS passed this on to NHSBSA, who decided on 12 January that the case would not be reviewed again.

18. Miss A has also provided letter from Dr MK (Consultant Physician and Gastroenterologist) dated 25 February 2013, in support of her application.
Summary of Miss A’s position  
19. Atos Healthcare, Medical Advisers for the Scheme, have not seen important medical evidence from Dr N (dated 21 November 2011) and Dr MK (dated 25 February 2013).

20. Atos Healthcare have disregarded significant evidence relevant to her illness.  For example, they have disregarded the significance of food intolerance in relation to chronic fatigue and the facts in the letters by Dr M of 23 February 2010 and Dr N of 26 April 2011.
21. Atos Healthcare have contradicted themselves in that they initially said that there was no proof of the permanence of her illness.  In NHSBSA’s letter of 12 October 2011, they now appear to accept that her symptoms are long term.  Atos Healthcare also acknowledge Dr M’s diagnosis of CFS but then appear to question it.
22. It is unrealistic to expect that she is able to return to work and this is a view shared by Dr L, Dr M, Dr N and Dr MK who have all said that she is permanently unfit for work.
23. The immunologist’s investigations comprised of looking for evidence of allergies which do not exist, hence it is not surprising that no pathology was identified.  She is also concerned that she will be unable to prove the permanence of her illness without subsequent evidence from doctors over the ensuing years.
24. Miss A adds that aspects of her condition and relevant medical evidence, such as Dr M’s report, have been ignored.  She reiterates that the cause of her illness is carbon monoxide poisoning, which has not been acknowledged.  She further says that it is impossible to prove the permanence of her condition without the consideration of recent medical evidence and this is contrary to previous communication from my office.
Summary of NHSBSA’s position  
25. NHSBSA submit that they properly considered Miss A’s application, taking into account all the available evidence, and made a decision which is not perverse.

26. The Scheme’s Medical Advisers have not contradicted themselves.  The Medical Adviser did say that if her condition is CFS then it is likely to be long term, and qualified that when he said that her condition “is presumed to be due to [CFS], although Dr N states that this is unlikely to be the primary disorder and speculates on the causes”.

27. NHSBSA have considered Miss A’s application four times and concluded she does not meet the entitlement for IHER.
28. Miss A has provided a further medical report confirming the same symptoms and conditions which do not impact on the original decision.  The Deputy Pensions Ombudsman has previously said that NHSBSA are only expected to make their decision on the basis of the information available at the time and need to exercise caution in revisiting earlier decisions on the basis of contemporary material at the time of reconsideration.
Conclusions

29. In order to be entitled to an IHER pension under Regulation E2A, Miss A must be permanently incapable of discharging efficiently the duties of her former NHS employment (Tier1 benefits). 'Permanently' is defined as until, at the earliest, her 60th birthday. If that criterion is met, then in order to meet the criterion for Tier 2 benefits, she must be considered permanently unable to do any work of like duration.
30. Whether she met the eligibility test under Regulation E2A was a finding of fact to be determined by NHSBSA (acting for the Secretary of State). It is not my role to review the evidence and come to my own decision as to Miss A’s eligibility for a pension.  My role is to review the process by which NHSBSA (or their agents) reached their decision. There are certain well-established principles which they are expected to follow in the decision making process and it is against these that the decision making process must be assessed. Briefly, they must take into account all relevant matters and no irrelevant ones; they must direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules/Regulations; they must ask themselves the correct questions; and they must not arrive at a perverse decision.  A perverse decision is taken to mean a decision which no reasonable decision maker, properly directing itself, could arrive at in the circumstances. If these principles have not been properly followed, there would be grounds for me to ask NHS Pensions to review their decision.
31. I should also point out that all the relevant medical evidence provided by Miss A has been considered.  I do not make reference to every piece of evidence she has provided but that does not mean that I have not taken it into account.  For the avoidance of any doubt, I have considered Dr M’s report and, in common with Miss A’s and NHSBSA’s comments on this, found large parts of it to be non-specific to the complaint.
32. All the evidence considered by NHSBSA points to the diagnosis that Miss A suffers from CFS.  However, what is not clear from the evidence is the underlying cause of that condition.  This has ramifications for her application in that it is unclear what, if anything at all, can be done to improve her condition for a return to work.

33. NHSBSA have taken this into account, as they should, in their decision that Miss A does not qualify for an IHER pension on the basis that the evidence does not show permanent incapability to carry out her NHS job.  The cause of her illness remains unclear, so they are unable to say that she will not recover prior to her retirement at 60.

34. Moreover, Dr N says in his letter of 26 April 2011 that there are treatments available to Miss A which might help her, even though there is no cure for his suspected diagnosis of autonomic neuropathy.  Dr N’s opinion that she will not be medically fit again for work was considered by the Scheme’s Medical Advisers who question the lack of evidence for such a finding.  NHSBSA have considered Dr N’s comments but put more weight on the opinions of the Medical Adviser, which they are allowed to do.  NHSBSA cannot (and I do not see that they have) simply rejected Miss A’s application on the basis of untried treatments where the efficacy of those treatments are unknown.  In addition, the fact that NHSBSA have not expressly mentioned her experience of carbon monoxide poisoning in their decision does not mean that they dispute it or have not taken it into account.  Dr MS, the Scheme Medical Adviser, also acknowledged the diagnosis of CFI so the condition was noted.  
35. The critical issue is that NHSBA do not simply have to consider whether Miss A is suffering from CFS (or any other underlying condition), but whether her illness causes her to be permanently incapable of efficiently discharging the duties of her NHS job (Tier 1) or both her NHS job and any other regular employment of like duration (Tier 2).  The duration of the period between Miss A’s application and the decision by NHSBSA is also not a factor in proving permanence as Miss A considers.  The important element is that the medical evidence relied on must demonstrate (at least on a balance of probabilities) inability to return to work before retirement for Miss A to succeed.
36. There is no doubt that Miss A is ill and has been diagnosed with CFS, but there is no evidence that it will permanently prevent her from doing either her NHS job or any other regular job until her normal retirement date.  This is because it is not clear that the underlying cause will not be amenable to treatment which would allow Miss A to return to work.  On this point, the decision by NHSBSA is not perverse.

37. I have not considered the contents of Dr N’s letter of 21 November 2011 and Dr MK’s letter of 25 February 2013 as they were not considered by NHSBSA in their decision.  This is not contrary to our request for any further information if it is relevant.  However, I am not reviewing new medical evidence.  My role is to consider the actions of the NHSBSA. So new medical evidence, which was not available to NHSBSA at the time of their decision, is not relevant. Exactly as NHSBSA correctly point out they cannot consider new evidence in reviewing a past decision.  
38. In January 2012 when NHSBSA decided not to revisit the case, Miss A had already exhausted the Scheme IDRP and NHSBSA were no longer bound to consider further appeals by Miss A.  It was therefore no longer a decision for the Scheme’s Medical Adviser. 
39. I do not uphold the complaint.
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Jane Irvine

Deputy Pensions Ombudsman

19 March 2014
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