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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss Nicola Harrison

	Scheme
	The Marsten Trust (the Scheme)

	Respondent(s) 
	GAM Trustees Ltd (GAM)
Marsten Developments (Worcester) Limited
Mr and Mrs Harrison 


Subject

Miss Harrison complains that Mr and Mrs Harrison as fellow trustees have failed to conclude the transfer of her entitlement from the Marsten Trust SSAS. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Mr and Mrs Harrison (in their capacity as Trustees) because decisions regarding the Scheme that they are required to make have not been recorded as having been made correctly.  
DETAILED DETERMINATION
Background 
1. The Scheme is a small self-administered scheme (SSAS). GAM was the Independent Trustee and Miss Harrison and, Mr and Mrs Harrison are the General Trustees. Mr and Mrs Harrison are the parents of Miss Harrison.  
2. There are two beneficiaries of the Scheme, Miss Harrison and Mrs Harrison – Mr Harrison has taken his benefits away from the Scheme, but still remains a Trustee. 

3. Marsten Development (Worcester) Limited (Marsten) is the principal employer of the Scheme. Miss Harrison was the Company Secretary of Marsten- she is currently on sick leave, with no prospect of her returning. 
4. Miss Harrison is estranged from Mr and Mrs Harrison. Both Miss Harrison and Mr and Mrs Harrison advise that there is no longer a close relationship between Miss Harrison and Mr and Mrs Harrison.. 

5. In March 2012, the Scheme Assets were valued as £530,983.36 - this comprised of £258,000 cash and £265,199 loan back to Marsten, plus interest. The loan back was made in 2010 and registered accordingly with the appropriate authorities. It is meant to be repaid over a five year period. 

6. In March 2012, Miss Harrison’s share of the Scheme Fund was £349,314.76. As of March 2013 after the re-valuation of the SSAS, Miss Harrison’s share was £349,230. The Scheme assets were worth £506,397.63 and the loan back remained £265,199. The cash asset was £236,557.65 – down from the 2012 valuation. 
7. GAM submitted their resignation as Independent Trustees in April 2013 for various reasons including the fact that SSAS Rules no longer required an Independent Trustee.  Also because Mr and Mrs Harrison refused to sanction the transfer for Miss Harrison’s funds from the SSAS.  

8. Miss Harrison complains against fellow trustees Mr and Mrs Harrison and the Independent Trustee for not sanctioning the Transfer. It is unclear why she has brought a complaint against Marsten for whom she was a Company Secretary. 
Material Facts 
9. The Scheme was established by a trust deed on 18 March 2005. Miss Harrison, and Mr and Mrs Harrison all signed the application to join the Scheme, with Miss Harrison counter signing all the forms, including her own, on behalf of Marsten. 
10. The trust deed dated 18 March 2005 said under “section 11 Transfers from the Fund”: 
“11.4 This Rule 11 shall be taken to permit transfers to and from the Scheme in respect of Members and other persons to the fullest extent possible consistent with Revenue Approval and in particular and without limitation shall permit transfers from the Scheme in respect of a Member who has not become a Pensioner and whose Pensionable Service has terminated on or after Normal Retirement Date and whose request to transfer was made before his service terminated.” 

11. The trust deed was revised on 24 April 2007, signed by all Trustees and the provision related to Transfers between Schemes, section 12 said: 
“12.1 The Trustees may at their absolute discretion: 


…

12.1.2 make in respect of any Beneficiary a transfer of his individual Fund (or an amount representing it) to another registered pension scheme or qualifying recognised overseas pension scheme, to provide such benefits under the other scheme as may be offered by the trustees or managers of the other scheme.” 
12. On 24 August 2010, the Scheme lent Marsten the sum of £265,199 to be repaid over five years. A legal charge was lodged against 1 Woodside Cottages (the Property). The Legal Charge was signed by Miss Harrison on behalf of Marsten and the Independent Trustee and Mr and Mrs Harrison signed on behalf of the Scheme. 
13. The trust deed was amended again in July 2011, which was signed by all Trustees and made no change to the provisions related to Transfer between Schemes. With regards to how Trustees proceed with the Scheme related decisions, Rule 8.1 states: 
“Subject to the remainder of this rule, the Trustees may regulate their proceedings as they think fit and make decisions by written resolution…or in meeting or other (including by telephone, electronic mail and other means…)”


Rule 8.2 states: 

“Subject to Rule 8.3 [acts requiring Independent Trustee approval], all decisions which fall to be made by the Trustees shall be made: …
8.2.1
(if the Trustees include all the Scheme’s members…) by unanimous agreement by the General Trustees;

8.2.2
(otherwise) by a majority of the General Trustees.” 

14. The Independent Trustee and Mr and Mrs Harrison, as well as Mr Harrison Jnr (who is not a Trustee) together with Mr Harrison Snr’s representatives attended a Trustee meeting on 26 March 2012 however, Miss Harrison was absent from the meeting. In the meeting notes it said (as relevant): 
“…We discussed the loanback and the fact that, at the end of August 2011 the company should have repaid one fifth of the loanback capital plus interest but had not yet done so. I asked what the position was and I was told that cashflow at the moment is extremely tight in the business but the property upon which the loanback is secured is being redeveloped …
I [the Independent Trustee] was told that the family do not intend to pursue Nikki to recover any of the funds that are under discussion and that they do not intend to seek to exercise their rights in respect of the potential re-allocation of funds in the Marston Trust from [Miss Harrison] to [Mrs Harrison]. They would prefer to draw a line under the affair and, indeed, would not seek to stand in Nikki’s way if she made a written request to the Trustees that her full share of the fund is made available as a transfer to another registered pension scheme. As there is not sufficient liquidity in the fund at the moment to pay her full transfer value Nikki would be offered a partial transfer now of approximately £175,000 with the balance to be paid when the loanback has been repaid.”

15. Miss Harrison wrote to the Independent Trustee on 16 April 2012 expressing her concern that she was not invited to the Trustee meeting. However, Miss Harrison agreed that she wanted to transfer £175,000 of her funds immediately and within 18 months be allowed to transfer the balance of her share of the funds. 
16. The Independent Trustee asked Miss Harrison for details of the receiving scheme and said that as Independent Trustee they have to treat all members fairly so they did not ask who was attending the Trustee meeting held in March 2012. In May 2012 Miss Harrison asked the Independent Trustee to arrange the transfer of £175,000 to RT Financial Planners Limited with the balance being transferred within 18 months. The Independent Trustee contacted Miss Harrison to say that the transfer could only be made to a registered scheme and RT Financial Planners Limited were not registered. 
17. In October 2012, Miss Harrison via RT Financial Planners Limited sent the Independent Trustees signed instructions to transfer £175,000 which the Independent Trustee received. 
18. The Independent Trustee confirmed in October 2012 that the transfer value would be as agreed in the Trustee meeting of March 2012, and the balance would be paid in September 2013.  

19. Miss Harrison arranged for Suffolk Life SIPP to receive the transfer value. However from October 2012 to January 2013, the transfer value was not released and Miss Harrison contacted the Independent Trustee in January 2013. 
20. On 17 January 2013, the Independent Trustee confirmed that the matter was in the hands of Mr Harrison Snr and Mr Harrison Jnr. The Independent Trustee said that they had been chasing Mr and Mrs Harrison via their representatives to sign the Transfer forms but had been forthcoming. The Independent Trustees chased Mr and Mrs Harrison again.  

21. Mr Harrison’s representative, Mr Owen from Nicklins LLP replied to the Independent Trustee on 18 January 2013. Mr Owen said that Mr Harrison would not sanction the transfer; he said: 

“Unfortunately a great deal of information has come to light since Mr Harrison had the meeting with [the Independent Trustee] and agreed to the separation of the pension funds. Mr Harrison is currently considering legal action against his daughter for recover of funds and will therefore make no payments to her whatsoever. Whilst accepting that the pension scheme is a separate entity, he feels it inappropriate to pay this amount at the moment.” 

22. The Independent Trustee informed Miss Harrison on 18 January 2013 that Mr Harrison would not sanction the transfer. The Independent Trustee said: 
“I am sorry to advise you that I have just received an email from [Mr Owen] confirming that Mr and Mrs Harrison will not countenance a transfer payment from the pension fund. 

Unfortunately we are unable to proceed any further with the proposed transfer…”

23. The Property on which the Legal Charge has been lodged is due to be sold in April 2014 – which will mean that the Scheme will receive repayment of the loan on April 2014. 

24. In the Trustee meeting held on March 2013 – the Independent Trustee resigned for various reasons including disagreeing with the actions of Mr and Mrs Harrison in preventing Miss Harrison from transferring. Further during the meeting, Mr Harrison on behalf of Marsten paid the interest due on the loanback in order to avoid any HMRC censure. 
Summary of Mr Harrison’s position  
25.  Mr Harrison has made the following statement (no comments have been received from Mrs Harrison): 
Mr Harrison’s relationship with Miss Harrison has broken down from when Mr Harrison has been investigating how the Scheme had been established. 
Mr Harrison says that he was not invited to Trustee meeting in January 2005 and he did not know that the meeting had taken place. 

Had Mr Harrison been aware that meetings were arranged in order to discuss the Scheme, he would have made sure that he attended.

Mr Harrison says that the Scheme was established with a contribution of £600,000 in order to reduce the Corporation Tax liability. 

When the Scheme was established it was left to Miss Harrison to obtain signatures of Mr and Mrs Harrison – both of whom did not attend the meeting which Miss Harrison arranged. 

Mr Harrison accepts that the expression of wish form, the trust deeds, HMRC forms, Scheme Bank Account forms and statement of accounts all had his signatures but says he has no recollection of signing the forms. 
Mr Harrison says he did not know how the Scheme assets were allocated and he was not involved in the discussions between the other Trustees. 

In March 2006, Miss Harrison attended a Trustee meeting, and it was recorded on the minutes that Mr and Mrs Harrison were unable to attend. During this meeting, Miss Harrison enquired about taking a loanback and was told that the loan has to be secured against the assets of Marsten and repayment of the loan has to be made within five years. 

A loan of £265,000 was taken out from the Scheme by Miss Harrison, which has left Mr and Mrs Harrison (via Marsten) under pressure to repay the loan or face tax charges for failing to do so. 
Mr Harrison alleges that Miss Harrison had embezzled funds from Marsten. Hence Mr and Mrs Harrison have taken a greater interest in the financial matters which involved Miss Harrison. 

Mr and Mrs Harrison are refusing to sanction the transfer, because they allege that Miss Harrison has committed a breach of trust. Miss Harrison did not use the funds – the loan back, for the intended purpose. 
Mr Harrison says that he (I assume Marsten) has not benefitted from the loanback yet Marsten is expected to repay the loan back. Mr Harrison says that he had no dealings with the Independent Trustee – who predominately dealt with Miss Harrison. 

Mr Harrison has added that, he does not think the share of fund allocated to Miss Harrison is fair and is detrimental to Mrs Harrison. 
Mr Harrison would like to realign the share of fund so that Mrs Harrison receives a greater share. He alleges that Miss Harrison accumulated the greater share while she was employed by Marsten and manipulated the share of fund in her favour. Mr Harrison has asked me to support this proposed course of action. 

Summary of the Independent Trustee’s position

26. The Independent Trustee has said: 
From 2 April 2013 they resigned as Independent Trustee and Scheme Administrator. The reason why they resigned was because they disagreed with Mr and Mrs Harrison’s decision as Trustees to withhold the transfer of £175,000. 
In response to Mr Harrison’s claims, the Independent Trustee has said all official Scheme documents were signed by all three Trustees and witnessed. 

The loanback legal charge was signed by all trustees as well as witnessed. 

The Independent Trustee and Miss Harrison authorised the loan back. It is not uncommon for one Trustee to act on behalf of other Trustees when the Trustees are family members. 
The Independent Trustee had no reason to doubt that the monies from the loan would not be used for the purpose they were requested for, especially as all parties had signed the Legal Charge. 
Summary of Miss Harrison’s position  
27. Miss Harrison has said: 
Mr Owen has altered the Scheme bank account mandate which meant that Miss Harrison could no longer as Trustee authorise payments. 
Mrs Harrison is drawing a pension from the Scheme whereas Miss Harrison’s funds have yet to be transferred. While Mrs Harrison drawing her pension should not affect Miss Harrison’s transfer value; the Scheme is becoming illiquid as cash funds are being used to pay a pension to Mrs Harrison. 

Whilst this matter is on-going, Miss Harrison would like all payments frozen until the matter is resolved. 

Mr Harrison signed all the documentation and as an experienced businessman he would have known to check the document before signing it. 

Mr and Mrs Harrison have appointed many forensic investigators to establish how Miss Harrison embezzled funds from Marsten – no firm evidence has been supplied to support their allegations. 
Mr and Mrs Harrison agreed to allow Miss Harrison to transfer £175,000 even though they were investigating the claims that she had embezzled funds. 
After agreeing to transfer, Mr and Mrs Harrison did not sanction it when Miss Harrison returned the forms, a course of action which led to the Independent Trustee resigning (because he did not agree with Mr and Mrs Harrison). 

Miss Harrison was an employee of Marsten and as such she did not have authority to set up a pension scheme without Mr and Mrs Harrison not knowing, especially as the first contribution was £600,000. 

Mr Harrison left the matter for Miss Harrison to deal with and expressed his lack of interest in pension matters. While Miss Harrison was the Company Secretary, she felt that she was running the business and she says that Mr and Mrs Harrison were keen for her to have a decent pension from the business. 
Mrs Harrison knew about the Scheme – she is receiving a pension from it – so Mr Harrison cannot say that he did not know that the Scheme existed. 

She says that she did not embezzle funds from Marsten or from Mr and Mrs Harrison – had she done so, she would expect Mr Harrison to have dismissed her from her employment. 

Mr Harrison is trying to find a way to withhold funds from Miss Harrison. 
The loan to Marsten has been paid to Marsten and there has been no misuse resulting from the loan. 

She did not act on her own accord investing in the Scheme and says Mr Harrison knew full well the steps she took. 
She would like me to direct the “trustees” to reimburse her for her legal fees which she incurred as a result of the delays caused by the “trustees”. (By which I assume she is referring to Mr and Mrs Harrison because she is a trustee too). She adds that the legal fees were incurred as a direct result of the actions of Mr and Mrs Harrison. 
Miss Harrison would not like to attend any Trustee meeting in relation to her transfer request from the Scheme. She says she fears for her safety and would prefer if she is given an opportunity to make her decision (as a Trustee) in writing before the meeting is held. It is her understanding that the Scheme rules state any decision regarding transfers needs to be unanimous. 
Miss Harrison says that she is entitled to a transfer value by virtue of section 94 of the Pensions Scheme Act 1993. Therefore would like me to direct Mr and Mrs Harrison to pay her the transfer value from, the Scheme. Section 94 says: 
“
 (1)Subject to the following provisions of this Chapter-

(a) a member of an occupational pension scheme other than a salary related scheme  acquires a right, when his pensionable service terminates (whether before or after 1st January 1986) , to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the applicable rules…”

Miss Harrison refutes the claim that she apportioned an unfair share to herself at the expense of her mother, Mrs Harrison. Miss Harrison would like me to take note of section 91 of the Pensions Act 1995, in that Mr and Mrs Harrison cannot adjust accrued rights. Section 91 says: 
“(1)Subject to subsection (5), where a person is entitled  to a pension under an occupational pension scheme or has a right to a future pension under such a scheme -(a)the entitlement or right cannot be assigned, commuted or surrendered, (b)the entitlement or right cannot be charged or a lien exercised in respect of it, and (c)no set-off can be exercised in respect of it, and an agreement to effect any of those things is unenforceable.

(5) (d) subject to subsection (6), a charge or lien on, or set-off against, the person in question's entitlement, or right,  (except to the extent that it includes transfer credits other than prescribed transfer credits) for the purpose of enabling the employer to obtain the discharge by him of some monetary obligation due to the employer and arising out of a criminal, negligent or fraudulent act or omission by him,

(6)Where a charge, lien or set-off is exercisable by virtue of subsection (5)(d) … - (b)the person in question must be given a certificate showing the amount of the charge, lien or set-off and its effect on his benefits under the scheme, 

and where there is a dispute as to its amount, the charge, lien or set-off must not be exercised unless the obligation in question has become enforceable under an order of a competent court or in consequence of an award of an arbitrator or, in Scotland, an arbiter to be appointed (failing agreement between the parties) by the sheriff.”
Conclusions

28. Miss Harrison’s complaint is against her fellow Trustees who have not sanctioned the transfer of £175,000 with the remainder being transferred later, once the loan back has been paid. 
29. Marsten was named as a respondent, but was not involved in any decisions about Miss Harrison’s pension as it is matter for the Trustees of the Scheme. In reality there is no complaint against Marsten. 

30. Mr Harrison and Mrs Harrison are the Trustees who object to the transfer.  The Independent Trustee is no longer involved having resigned because they do not agree with Mr and Mrs Harrison’s actions. 

31. Mrs Harrison is in receipt of a pension from the Scheme, whereas Mr Harrison has no interest (his interest has been transferred out of the Scheme). However Mr Harrison is driving the objection for the transfer to complete.  For my purposes I am assuming that Mrs Harrison is in agreement with Mr Harrison as I have invited submissions from both but only heard from Mr Harrison. 
32. Both parties have made some very serious allegations about the others’ conduct. Mr Harrison has argued that he was not made aware that his daughter was a beneficiary under the Scheme, that Miss Harrison has moved money to which he and his wife were entitled without his consent (presumably from the Scheme although this is not entirely clear), that Miss Harrison has borrowed money from the Scheme and used it improperly without consent of other Trustees, that he and his wife were not properly kept up to date about Trustee meetings, and that there are other fraudulent dealings in which Miss Harrison has been involved. 
33. A great number of these allegations are outside my jurisdiction.  I cannot determine criminal allegations nor do I have jurisdiction to consider decisions made about company management.  However where allegations have been made about the Pension Scheme, I find they are generally vague or unsupported. 
34. The Scheme itself was established with a contribution of £600,000 from Marsten in order to reduce the corporation tax liability. So it is not plausible that Mr Harrison, as a director of Marsten did not know where £600,000 had been invested. 

35. Further all the Scheme documents were signed by all the Trustees and these signatures were witnessed. Therefore, it is not plausible that Mr Harrison now says that he did not have any recollection of signing not one but multiple Scheme related documents, including the loan back to Marsten.
36. So it is my view that the Scheme was established with the knowledge of Mr Harrison and Mrs Harrison because they all signed the Scheme documents. Indeed Mrs Harrison is in receipt of Scheme benefits, which makes the whole argument that Mr Harrison was unaware that the Scheme existed implausible. 

37. Embezzlement is a criminal matter and outside my jurisdiction as are the company operations, but certainly, if a loan was taken by Marsten from the Scheme I assume the monies received would be accounted for within the company accounts.  Mr Harrison has not produced any evidence which supports his statement that the loan was not received by Marsten but used for other purposes by Miss Harrison.
38. I have to say that I also find some of Miss Harrison’s statements surprising also.  In particular that she fears for her safety if she attends a Trustee meeting. In any event, Rule 8.1 of the 2011 Scheme rules does give latitude on the way meetings may be arranged, which should assist her and she can communicate her decision in writing. 

39. It is not my role to side with one party or the other, especially in a case like this where family relationships are clearly strained.  I have approached the whole case from an arm’s length perspective- bearing in mind that there is a significant and very personal family dispute on-going which has affected the way all Trustees have operated.  My role is to establish whether the Trustees of the Scheme have exercised their discretion about whether or not to release Miss Harrison’s funds correctly because that is the complaint that has been submitted to me. 
40. The Scheme rules, as amended in 2011, state under rule 8.2 that a decision needs to be made unanimously if all the Scheme Members are Trustees and under rule 8.1 in writing or during a meeting or by email (other means). Further, the decision to allow a transfer is at the “absolute discretion” of the Trustees, (as stated in rule 12 of the 2007 Scheme rules). However, discretion needs to be exercised in a reasonable manner following some well-established legal principles: following the Scheme rules, asking the right questions, making sure all relevant information is considered and that the decision is not perverse (in other words, not one that no reasonable decision-maker could make) and, under Rule 7, keeping proper records.  
41. I see nothing here that shows that a carefully minuted record of any such Trustee decision exists. In particular as Rule 7 requires suitable records to be kept and Rule 8 requires that without an independent trustee, decisions must be made unanimously. Without such record I am unable to say that the discretion has been exercised correctly. I would go as far as to say that there seems to have been no decision in this instance as none has been communicated in writing or by email or even during a Trustee meeting.  
42. At a time before Miss Harrison made a request to move funds; Mr and Mrs Harrison, as minuted by GAM said, “they [Mr and Mrs Harrison] would prefer to draw a line under the affair and, indeed, would not seek to stand in [Miss Harrison’s] way if she made a written request to the Trustees that her full share of the fund is made available as a transfer to another registered pension scheme”.

43. If the minutes are an accurate reflection of the Trustee meeting, and I have no reason to doubt they are not, then Mr and Mrs Harrison have not expressly consented to the transfer. The transfer was always dependent on a written request being made by Miss Harrison after she receives a statement of entitlement (as stated in section 94 of the Pensions Schemes Act 1993. 
44. Therefore, once the written request had been submitted by Miss Harrison, and following resignation of the independent trustee; all the Trustees had to consider the request in line with section 12. The Trustees then had to exercise discretion and decide whether to sanction the transfer or not by unanimous agreement. 
45. As noted, Mr and Mrs Harrison have not sanctioned the transfer because they allege financial irregularities by Miss Harrison, but Miss Harrison as a Trustee has not been consulted before that decision was reached so no formal Trustee decision has been made.
46. It can be argued, that by suggesting that they would not stand in the way of Miss Harrison if she made a written request, Mr and Mrs Harrison actually invited her to transfer out of the SSAS and suggested that the majority of the Trustees would agree to the transfer. 

47. However, as stated I do not consider this binds the Trustees as Miss Harrison was not party to that agreement or decision making process.  So, Mr and Mrs Harrison have not acted appropriately as Trustees. They received the written request, and did not consider it correctly by not inviting Miss Harrison to be involved in the decision making process. There is no record of a Trustee meeting showing how any decision has been made. By simply declining the transfer request, without reasonable consideration by all Trustees it must follow that  the decision to decline the transfer was not made properly because it was not made by unanimous agreement. 
48. I have been asked to step into the Trustees shoes and make a direction that Miss Harrison’s funds be transferred.  I am however concerned that the documents submitted to me include serious allegations involving issues outside my jurisdiction, and clear evidence of a significant family dispute between Mr and Mrs Harrison and Miss Harrison.  In such circumstances I prefer to give all the Trustees an opportunity to reconsider the whole matter and an opportunity to provide a clear record of their decision making.

49.  I am acutely aware in making this decision that Mr and Mrs Harrison  may find it difficult to truly act independently in making decisions about Miss Harrison’s transfer.  Equally Miss Harrison has a conflict in making a decision about her own transfer and may find it difficult to work with her other two Trustees.  However I regard it as preferable that the parties have an attempt at making the decisions they are required to as Trustees than that I delay finalisation of this case pending significant further enquiries being made and potential liaison with a range of other bodies at this stage.
50. I therefore uphold the complaint against Mr and Mrs Harrison, the majority Trustees of the SSAS.  They should have, but have not, made a decision about Miss Harrison’s fund transfer. 

51. I do not uphold the complaint against the former Independent Trustee as they have continuously voiced their concerns regarding the transfer.  They are not involved in the decision making process regarding transfers, as stated within the SSAS rules.  Therefore no complaint against them can be upheld.

52. I accordingly direct Mr Harrison and Mrs Harrison to consider the written request again in line with the legal principles mentioned in paragraph 40 effectively working as Trustees and putting personal issues to one side. 
53. To date, Miss Harrison has suffered inconvenience as a result of Mr and Mrs Harrison’s failure as Trustees to consider the transfer issue. I order each of them to pay Miss Harrison a token sum of £100 for the inconvenience.
54. Miss Harrison wants her legal fees incurred as a result of the transfer delays, I only make an award for reimbursement of legal costs when it can be shown that it was incurred as a direct consequence of the maladministration. In this case, it appears that Miss Harrison had engaged the services of her lawyer to deal with a wide variety of issues including her pension and not specifically because of the transfer delays. It seems that these legal costs will increase bearing in mind the latest issue brought up by Mr Harrison and I do not agree that I should direct legal costs incurred by one Trustee to be paid by the other Trustees. Therefore I will not make any directions for legal fees to be reimbursement. 
55. Mr Harrison has requested that I make a finding in his favour for him to reassign benefits from Miss Harrison to Mrs Harrison. Firstly, I am not going to make such a finding, as defined under section 91(6)(b) of the Pensions Act 1995, because this is not a dispute being determined and no evidence has been provided by Mr Harrison. Secondly, this dispute has arisen recently between the Trustees, (Mr Harrison and Miss Harrison) and is not related to this determination. Mr Harrison is alleging fraud by Miss Harrison and thus wants me to direct by virtue of section 91(5)(d) to agree to alter the share of funds within the Scheme allocated to Miss Harrison. I am uneasy about issuing any directions over a matter which again has been raised at a late stage, and which neither party have fully argued and explored.   It is not within my jurisdiction as it is not part of the complaint referred to me and it is premature to reach any findings regarding the share of fund.  
56. If the dispute cannot be managed reasonably, then either party may bring a fresh application to my Office regarding this particular point.

Directions   

57. Within 21 days of this Determination, Mr and Mrs Harrison will ask Miss Harrison to re-submit a transfer application form. 

58. Within 21 days of receiving the transfer request, Mr and Mrs Harrison will review the application and will consider the transfer by inviting Miss Harrison’s comments as a Trustee before the meeting and all the General Trustees will reach a decision in line with the legal principles mentioned in paragraph 40. 
59. Within 21 days of this Determination Mr and Mrs Harrison shall each pay Miss Harrison £100 (a total of £200) as a token towards the inconvenience they have caused her to suffer to date. 

Jane Irvine
Deputy Pensions Ombudsman 

31 March 2014 
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