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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Miss F Davidson-Orr

	Scheme
	Armed Forces Pension Scheme 2005 (AFPS 05)

	Respondent(s) 
	Service Personnel and Veterans Agency (SPVA)



Subject

Miss Davidson-Orr disagrees with the decision not to award her a Tier 2 benefit on her discharge from the Navy.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against SPVA because they failed to consider Miss Davidson-Orr’s eligibility for benefits under Rule D.6. in a proper manner.
DETAILED DETERMINATION

Material Facts

1. The AFPS 05 was established by statutory instrument issued under the Armed Forces (Pensions and Compensation) Act 2004. The Rules are contained in the Armed Forces Pension Scheme Order 2005 (SI2005/438) (as amended). Extracts from the relevant Rules are contained in an appendix to this document. 

2. Three Tiers of benefit are available for individuals who leave the Armed Forces as a result of ill health. The level of benefit is based on the severity of the individual’s condition and their capacity for civilian employment. Tiers 2 and 3 are awarded under the AFPS 05. Tier 2 is awarded to those whose ability to undertake other gainful employment is significantly impaired (see Rule D.6.). Tier 3 is awarded to those who are permanently incapable of any full time employment (see Rule D.5.). Tier 1 is awarded under paragraph 16 of the Armed Forces Early Departure Payments Scheme Order (SI2005/437) to those who are unable to do their service job, but their ability to undertake other gainful employment is not significantly impaired (see also Joint Services Publication 764). Under Rule D.8., a member who has been awarded a Tier 1 or 2 benefit may request a review of his/her condition. Under Rule D.9., the Secretary of State may review Tier 2 or 3 awards.

3. Miss Davidson-Orr was a trainee air traffic controller with the Royal Navy. She was diagnosed with vasovagal syncope in 2008. She was prescribed medication and her duties were restricted. Her medication was reviewed in February 2009 and, according to her medical records, she was symptom free until January 2011. Miss Davidson-Orr began to experience the symptoms of Irritable Bowel Syndrome (IBS) in 2009. By 2010, she was also experiencing agoraphobic symptoms associated with a fear of fainting in public. Miss Davidson-Orr was referred to the Military Mental Health Services in March 2011. In July 2011, she was placed on sick leave. Miss Davidson-Orr was reviewed by an Armed Forces medical officer, who reported that her presentation was consistent with agoraphobia with panic disorder. The medical officer recommended a course of anti-depressant medication and noted that cognitive behavioural therapy (CBT) was not appropriate at that time. Miss Davidson-Orr was reviewed again towards the end of July 2011. The medical officer expressed the view that her physiological symptoms had “impacted tremendously” on her psychological health. She recommended that Miss Davidson-Orr continue on sick leave at home. The medical officer said that it had become evident that Miss Davidson-Orr required a greater support network than she had and recommended that she be allowed to stay with family in Edinburgh. She expressed the view that, should Miss Davidson-Orr not be granted the opportunity to return to Edinburgh, she would require in-patient admission because of her deteriorating mental state.

4. In August 2011, Miss Davidson-Orr was admitted to a psychiatric unit for a short period. Following her discharge from hospital, Miss Davidson-Orr was reviewed by an Armed Forces Consultant Psychiatrist in August 2011. Having reviewed Miss Davidson-Orr’s medical history, the Consultant Psychiatrist recorded that her anxiety symptoms had reached a level such that they were impacting heavily on her daily functioning. He noted that, at their interview, she had described classic depressive symptoms. The Consultant Psychiatrist noted that there was no objective improvement in Miss Davidson-Orr’s symptoms due to medication as yet and he considered that it would be premature to present her to a Medical Board of Survey (MBOS) when she had only just commenced her mental health treatment. He thought treatment would take three to six months.

5. A further review was undertaken in October 2011. The reviewing medical officer reported,

“In view of the current severity of [Miss Davidson-Orr’s] symptoms and associated functional limitation together with Consultant Psychiatrist recommendation of ongoing requirement for regular mental health intervention for an anticipated minimum period of 3-6 months, a highest possible PMES of P7P … with 487 Graduated mobilisation as directed by clinical lead and 414 area restriction … is recommended for a period of 12 months to enable her further medical management and evaluation.

Lt Davidson-Orr … with a diagnosis of vasovagal syndrome dating back to 2008. This had been well-controlled on … with anticipated potential for upgrading prior to developing increasingly disabling symptoms of irritable bowel syndrome and subsequent ongoing mental health intervention of agoraphobia and panic and depressive disorders arising as a consequence of her physical health problems. This continues to necessitate downgrading …”

6. Miss Davidson-Orr was also seen by a Locum Consultant Psychiatrist for the Armed Forces at the end of October 2011. He recommended she continue with her medication and CBT. The Consultant Psychiatrist suggested it would be desirable to see the outcome of these interventions before he could say whether she was benefitting from them or not. He also thought it was too soon to send her to an MBOS and suggested he review her in November 2011. There is no record of any further review. Miss Davidson-Orr was referred to the MBOS in December 2011 and it was decided that she be “medically discharged on employability grounds”.

7. SPVA subsequently referred Miss Davidson-Orr’s case to a medical adviser, Dr Ross. He responded,

“I have reviewed her medical notes and concluded that the main PIC [Principal Invaliding Condition] is Agoraphobia and Depression.

I would suggest from Table 3 … giving a Tier 1 award.”

8. Miss Davidson-Orr was discharged from the Navy in May 2012. She was notified that her condition had been assessed as Tier 1. This entitled her to an annual pension of £3,424.20 payable from age 65 and an immediate lump sum of £29,961.39. Miss Davidson-Orr appealed against this decision on the grounds that she was still receiving treatment for her mental health which had significantly affected her ability to obtain gainful employment. She explained that she had been turned down for a number of jobs because of her health and had been advised to stop job hunting for the time being because this was having a negative effect on her mental health. Miss Davidson-Orr also explained that she was having to begin the process of obtaining treatment for her cardiological condition again and the need to attend medical appointments was also reducing her prospects of obtaining employment.

9. Miss Davidson-Orr’s case was referred to a medical adviser at the Institute of Naval Medicine, Surg Capt Carne. He advised,

“… The psychiatric reports are positive, indicating she has been improving with rationalisation of her personal problems and the improvement within her immediate family circumstances.

The Service psychiatric services had made the prognosis that she would continue to improve and the medical board agreed, downgrading her for a further one year before review (this implies that she would have been expected to improve sufficiently to return to duty to carry out mentally demanding duties requiring concentration and systematic planning/execution at speed).

Unfortunately … the RN discharged her on employability grounds which she has unsuccessfully contested. I am led to believe that she is anticipating starting a university course, which strongly implies that her mental state is returning to a more ‘normal’ frame.

From this review, I recommend that the Tier 1 … Award is correct.”

10. SPVA wrote to Miss Davidson-Orr, on 20 July 2012, notifying her that her appeal had been unsuccessful. They mentioned that her Principal Invaliding Condition (PIC) was “Agoraphobia and Depression” and this had been deemed to be,

“Mental disorder which has caused or is expected to cause functional limitation and restriction at 26 weeks, from which the claimant has made or is expected to make a substantial recovery within 2 years.”

(Taken from Table 3 ‘Mental Disorders’ in JSP 764)

11. SPVA quoted from their medical adviser (see above). They did not include the reference to Miss Davidson-Orr starting a university course.

12. Miss Davidson-Orr appealed further. Amongst other things, she pointed out that the PIC had been her vasovagal syncope. She mentioned that she had been awarded Employment Support Allowance. Her case was referred to another medical adviser, Dr Braidwood, who wrote to SPVA, on 5 December 2012,

“I have reviewed this case … and agree with the advice of Surg Capt Carne and the reasons cited in the letter from SPVA(G) dated 20 July 2012.

I note Miss Davidson-Orr’s invaliding conditions and consider them both treatable in general terms, and the case specific evidence obviously improving with treatment in her case. She is still having treatment and is not yet in a state of maximum medical improvement. From the overall evidence including the nature and course to date of the invaliding disorders, I advise Tier 1 benefits.

At steady medical state I would anticipate she could gain and maintain suitable civilian employment. It is difficult to disentangle the physical and mental aspects of her illness. The vasovagal episodes and agoraphobia and depression are causally linked.”

13. SPVA wrote to Miss Davidson-Orr on 17 January 2013. They referred to Dr Braidwood’s advice. SPVA said that they accepted all three of Miss Davidson-Orr’s conditions as PIC, but that her agoraphobia and depression had been listed as the main one. They said,

“The [Deciding Officer] has reviewed your case thoroughly taking into account all the available evidence including the comments of the SMA. Whilst he acknowledges you have been assessed by ATOS as entitled to Employment Support Allowance, as you are not currently fit for work, this makes no bearing when awarding your tier. He is content that a Tier 1 ill health award is appropriate due to your positive prognosis and has been administered properly in line with the scheme rules and that maladministration by SPVA … has not occurred …”

Miss Davidson-Orr’s Submission

14. Miss Davidson-Orr submits:

Her mental health condition is currently receiving treatment, but is yet to show any improvement. Her IBS is now severe and untreatable.

Despite being a trained ex-officer with numerous skills and a qualified Air Traffic Controller, she is unable to secure even unskilled employment. She questions what is meant by ‘gainful employment’.

Since her health is still under investigation, how could the SPVA’s medical advisers know whether her conditions are treatable. For example, there is now doubt about the diagnosis of IBS.

She has attended university, but has found it a struggle. She missed over 50% of classes due to suffering panic attacks.

Conclusions

15. Miss Davidson-Orr was discharged from the Navy on “employability grounds”. Both parties agree that she was unfit for military service. Miss Davidson-Orr, therefore, met the criteria for a Tier 1 lump sum payment at minimum. In order to qualify for a Tier 2 benefit, however, Miss Davidson-Orr would need to be both permanently incapable of carrying on her Navy occupation and her capacity for gainful employment must be significantly impaired.

16. There are no specific definitions for “significantly impaired” or “gainful employment” in the AFPS 05 Rules. In such circumstances, the words must be given their ordinary, everyday meanings. ‘Significantly’ is defined in the dictionary as being “sufficiently great or important .. as to be worthy of attention”.
 “Gainful” is defined as “serving to increase wealth or resources” (source as before). Unlike under Rule D.5., there is no requirement for the employment to be full-time. Also unlike Rule D.5.. there is no specific requirement that the impairment be permanent. However, condition (aa) requires evidence from a registered medical practitioner that the individual will “continue to be” incapable of carrying on his/her occupation. It would not be unreasonable to imply from this that any impairment to capacity for gainful employment should also be likely to continue. The Courts have previously found that, in the absence of an alternative definition, it can be implied that the incapacity in question should be expected to continue at least until the individual’s normal retirement age.

17. The general principle is that interpretation of pension scheme rules should be practical and purposive. Such an approach suggests that, in order to qualify for a Tier 2 benefit, Miss Davidson-Orr’s capacity for any paid employment must be impaired to such a degree that it warrants attention and that it is likely to continue to be so impaired at least until her normal retirement age.

18. Under the Rules, it is for SPVA (acting for the Secretary of State) to come to an opinion as to whether Miss Davidson-Orr’s capacity for gainful employment is significantly impaired. In order to do so, they are required to follow certain well-established principles. Briefly, they must only take relevant matters into account, they must interpret the AFPS 05 Rules correctly, they must ask the right questions and they should not come to a perverse decision. In this context, a perverse decision is one which no other decision maker, properly directing itself, would come to in the circumstances. In general, a perverse decision is one which is unsupported by the available evidence.

19. SPVA referred Miss Davidson-Orr’s case to their medical adviser (Dr Ross). He responded by suggesting a Tier 1 award. Dr Ross’ response is brief and contains no reasons for his recommendation. It is not possible to discern from his response whether he applied the above interpretation of Rule D.6. Whilst it is arguable that, as an Armed Forces medical adviser, Dr Ross could be expected to understand and apply the AFPS 05 Rules correctly, without evidence of the reasoning behind his suggestion, it is not possible to be sure of this. It also put Miss Davidson-Orr at a disadvantage when preparing her appeal against the decision to award her a Tier 1 benefit.

20. On appeal, Miss Davidson-Orr’s case was referred to Surg Capt Carne. He responded by saying that the reports from the psychiatric services were positive and that Miss Davidson-Orr had been improving. Surg Capt Carne said that the prognosis from the psychiatric services was for her to continue to improve and that the MBOS had agreed. He said that the fact that Miss Davidson-Orr had only been downgraded for a year was indicative of an expectation that she would improve sufficiently to return to her duties. Surg Capt Carne also mentioned that Miss Davidson-Orr was expecting to go to university and that this too was an indication of expected improvement. On this basis, he agreed with a Tier 1 award.

21. On receipt of Surg Capt Carne’s advice, SPVA (or a Deciding Officer) could have been expected to review the case, including all the available evidence. There is no indication that they did so. Had they done so, they might have queried with Surg Capt Carne where the positive prognosis from the psychiatric services was to be found; the reports provided do not support this assertion. They might also have queried Surg Capt Carne’s belief that the MBOS were expecting an improvement in Miss Davidson-Orr’s condition, to the extent that she would be able to resume her duties within 12 months, because they had only downgraded her for a year. In fact, the MBOS had determined that Miss Davidson-Orr should be medically discharged on employability grounds. The latter being more in keeping with an award of Tier 1 benefits, which Surg Capt Carne then agreed with. SPVA might also have clarified with Surg Capt Carne whether he had followed the interpretation of Rule D.6. I have indicated above. There is no discussion in his advice as to the extent to which Miss Davidson-Orr’s capacity for gainful employment is impaired or whether he considers any impairment to be significant. Surg Capt Carne mentions anticipated improvement, but does not discuss whether this improvement would mean Miss Davidson-Orr’s capacity for gainful employment was not likely to be significantly impaired. Again, there appears to have been an assumption that, as an AFPS medical adviser of long standing, Surg Capt Carne knew and applied the correct interpretation. However, the lack of reasoning makes it difficult to confirm this and has the same implications for Miss Davidson-Orr’s ability to prepare an appeal as before.

22. It is the case that the weight given to any evidence is for SPVA to decide and they can, if they wish, give greater weight to the evidence from their own medical advisers than to other sources of evidence.
 However, this does not mean that they can accept the advice from their medical advisers blindly. At the very least, they can be expected to check that there have been no factual errors or misunderstandings.

23. Following her further appeal, Miss Davidson-Orr’s case was referred to Dr Braidwood. Again, the report from Dr Braidwood is brief. She said that she agreed with Surg Capt Carne and the letter from SPVA to Miss Davidson-Orr of 20 July 2012. Dr Braidwood said that she considered Miss Davidson-Orr’s conditions treatable “in general terms” and that the “case specific evidence” indicated that she was improving. I have mentioned before that the medical records supplied do not support this assertion and SPVA do not appear to have queried this with Dr Braidwood either. Dr Braidwood said that, “at a steady medical state”, she anticipated Miss Davidson-Orr being able to gain and maintain “suitable civilian employment”. It may well be that she had in mind that Miss Davidson-Orr’s capacity for gainful employment was not significantly impaired, but she was not explicit. I am aware that Dr Braidwood is also an Armed Forces medical adviser of longstanding, but it still behoved SPVA to be sure that she had applied the correct test when making her recommendation. Where this is not obvious from the report, SPVA should seek clarification before relying on that report. There is always the possibility of human error or misunderstanding. SPVA should have asked Dr Braidwood to state whether and why she considered Miss Davidson-Orr’s capacity for gainful employment was not significantly impaired.

24. I do not find that SPVA have considered Miss Davidson-Orr’s eligibility for benefit under Rule D.6. in a proper manner. The evidence from their medical advisers, upon which they relied, was insufficiently clear and should have been clarified with them. I find that this was maladministration on the part of SPVA and I am upholding Miss Davidson-Orr’s complaint. It is not the role of the Ombudsman to review the medical evidence and come to a decision as to Miss Davidson-Orr’s eligibility. The proper course of action is for me to remit the decision for further consideration by SPVA and I have made directions accordingly. I also find that it would be appropriate to recognise that Miss Davidson-Orr will have suffered additional distress and inconvenience as a consequence of the failure to consider her case properly.

Directions

25. I now direct that, within 21 days of the date of my final determination, SPVA will reconsider Miss Davidson-Orr’s eligibility for benefit under Rule D.6., having first sought additional medical advice. I suggest that they provide the doctor from whom they seek advice with a copy of the final determination to assist them in providing advice which addresses the correct interpretation of Rule D.6.

26. I also direct SPVA to pay Miss Davidson-Orr £250, within the same timeframe, as modest recognition of any additional distress and inconvenience she has experienced.
Jane Irvine 

Deputy Pensions Ombudsman

29 November 2013 

Appendix

The Armed Forces Pension Scheme Order 2004 (as amended)
Rule D.5. provides,

“Early payment of benefits: active members with permanent serious ill-health
(1)
An active member who ceases to be in service by virtue of which he is eligible to be an active member of the Scheme is entitled to immediate payment of a pension and a lump sum before reaching pension age if –

(a)
in the opinion of the Secretary of State the member has suffered a permanent breakdown in health involving incapacity for any full-time employment, 

(aa)
the Secretary of State has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment, and
 
(b)
the member either - 

(i)
has at least two years' qualifying service, or 

(ii)
was formerly entitled to rights under a personal pension scheme or a retirement annuity contract in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers). 

(2)
For the purpose of these Rules a member’s breakdown in health is “permanent” if, in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, it will continue at least until the member reaches pension age. 

(3)
For the purpose of these Rules a member’s breakdown in health involves incapacity for any full-time employment if, in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, as a result of the breakdown the member is incapable of any gainful full-time employment. 

(4)
The amount of the annual pension payable under this rule is calculated by multiplying one seventieth of the member’s final pensionable earnings by N. 

(5)
For the purposes of paragraph (4), N is equal to the greater of –

(a)
the sum of the member’s reckonable service and half of the further reckonable service which he would have been able to count under the Scheme if he had remained an active member from the date he ceased to be such a member until pension age (both expressed as a number of years), and 

(b)
20. 

(6)
The amount of the lump sum payable under this rule is calculated by multiplying the amount of the annual pension so payable by 3.”
Rule D.6. provides,

“Early payment of benefits: active members with significant impairment of capacity for gainful employment
(1)
An active member who ceases to be in service by virtue of which he is eligible to be an active member of the Scheme is entitled to immediate payment of a pension and a lump sum before reaching pension age if –
(a)
in the opinion of the Secretary of State the member has suffered a breakdown in health as a result of which his capacity for gainful employment is significantly impaired, 

(aa)
the Secretary of State has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment, and
(b)
the member either - 

(i)
has at least two years' qualifying service, or 

(ii)
was formerly entitled to rights under a personal pension scheme or a retirement annuity contract in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers), and 

(c)
the member is not entitled to a pension under rule D.5.(1). 

(2)
The amount of the annual pension payable under this rule is calculated by multiplying one seventieth of the member’s final pensionable earnings by N. 

(3)
For the purposes of paragraph (2), N is equal to the sum of the member’s reckonable service and one-third of the further reckonable service which he would have been able to count under the Scheme if he had remained an active member from the date he ceased to be such a member until pension age (both expressed as a number of years). 

(4)
The amount of the lump sum payable under this rule is calculated by multiplying the amount of the annual pension so payable by 3.”
The Armed Forces Early Departure Payments Scheme Order 2005
Paragraph 16 provides,

“(1)
A person who ceases to be in service as a member of the armed forces is entitled to immediate payment of a lump sum if -

(a)
in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, the person is unfit for service as such a member,

(b)
the person has at least two years' relevant service,

(c)
immediately before the service ceases the person is an active member of the AFPS 2005, and

(d)
the person is not entitled to payments under article 9 of the Scheme or the immediate payment of a pension or lump sum under -

(i)
rule D.1 of the AFPS 2005 …

(ii)
rule D.5 of that Scheme …

(iii)
rule D.6 of that Scheme …

(iv)
rule D.11 of that Scheme …”

Joint Services Publication (JSP) 764

Under Chapter Four “Lump Sum on Incapacity – Tier 1 Medical Discharge”, JSP 764 states,

“A person who is discharged from the Regular Armed Forces on ill-health grounds is entitled to the immediate payment of a tax-free lump sum if:

· the SPVA (GL) considers that he is unfit for military service but deems his potential for gainful employment in civilian life is not affected (Tier 1),

· he is a member of AFPS 05 ...

· he has at least two years reckonable service and qualifying service,

· he is not entitled to a Tier 2 ... a Tier 3 ill-health award or a lump sum in lieu of five years’ worth of pension having been given a life expectancy of less than 12 months ...”
� Oxford English Dictionary


� Harris v Shuttleworth [1993] EWCA Civ 29


� Sampson and others -v- Hodgson and others [2008] All ER (D) 395 (Apr)
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