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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr James Young

	Scheme
	Essential SIPP (the Plan)

	Respondents
	Stadia Trustees (Stadia)


Subject
Mr Young is the ex-husband of Ms Parkes and joint administrator of Ms Parkes’ estate. His complaint is that their two children were not paid the lump sum that was due following Ms Parkes’ death.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Stadia as they did not undertake reasonable enquiries before reaching their decision.

DETAILED DETERMINATION

The Scheme’s Rules (as relevant):

1. Rule 7.2 Lump sum death benefits:

“7.2.1 On the death of a Member a lump sum death benefit may be paid, equal to his Member Fund…

7.2.2 The Scheme Administrator may pay or apply such lump sum…to or for the benefit of one or more Eligible Recipients in such proportions as they think fit.”

2. Definitions:

““Eligible Recipients” in relation to a person are on the basis of reasonable enquiries made by the Scheme Trustee or the Scheme Administrator, his Spouse, his grandparents, such grandparent’s descendants, such descendants’ Spouses, his Dependents, persons interested in his estate, any other Member and any charity and persons or unincorporated associations whom or that he has nominated to the Scheme Trustee or Scheme Administrator in writing or the trustees of any trust established for the purposes of receiving benefits under the Scheme or such other person or trust as the Scheme Trustee or Scheme Administrator believes the Member would have wished to have considered as such.”

““Dependant” has the same meaning as in paragraph 15 of schedule 28 to the Act [Finance Act 2004]…it is for the Scheme Administrator to decide whether a person meets this definition”.

3. Schedule 28, Part 2, paragraph 15 of the Finance Act 2004 says:

“(1) A person who was married to, or a civil partner of, the member at the date of the member's death is a dependant of the member.

(1A) If the rules of the pension scheme so provide, a person who was married to, or a civil partner of,  the member when the member first became entitled to a pension under the pension scheme is a dependant of the member.

(2) A child of the member is a dependant of the member if the child-

(a) has not reached the age of 23, or 

(b) has reached that age and, in the opinion of the scheme administrator, was at the date of the member's death dependant on the member because of physical or mental impairment. 

(3) A person who was not married to, or a civil partner of, the member at the date of the member's death and is not a child of the member is a dependant of the member if, in the opinion of the scheme administrator, at the date of the member's death-

(a) the person was financially dependant [sic] on the member, 

(b) the person's financial relationship with the member was one of mutual dependence, or 

(c) the person was dependant [sic] on the member because of physical or mental impairment.”

Material Facts

4. Mr Young and Ms Parkes’ marriage was dissolved in September 2010. The following month Ms Parkes took out the Plan as “Miss Lisa Jane Young”. Her completed application form stated her marital status as ‘Engaged’ and anti-money laundering evidences received by Stadia included her UK passport (in the name of Lisa Jane Young), a Council Tax Adjustment Notice addressed to “Miss Young and Mr [W]” (to whom Ms Parkes was engaged to be married) and an Equifax report (obtained by Stadia) which noted her marital status as ‘Single’.

5. On completing her application Ms Young nominated Mr W as the Plan’s sole beneficiary. Later the same month she changed her name by Deed Poll to Lisa Jane Parkes (reverting to her maiden name).

6. Stadia are the Plan’s sole Trustee and Scheme Administrator. 

7. On 5 June 2012 Ms Parkes died. She had not made a Will. Two dependent children (both under teenage years) from the dissolved marriage lived with Ms Parkes and Mr W.

8. Mr W informed Stadia by telephone of Ms Parkes’ death on 12 June and sent a confirmatory letter dated the same day in which he stated that he was the next of kin and enclosed a copy of the Death Certificate, the aforementioned Deed Poll and a current Council Tax Bill addressed to Ms Parkes and Mr W. 

9. Stadia paid the Plan’s accumulated pension fund (£18,876.12) to Mr W on 30 July 2012. Before doing so Stadia did not enquire about a Will or whether Ms Parkes had any dependent children or other possible beneficiaries.
10. On 21 September Mr Young telephoned Stadia and was told that the Plan’s benefits had been paid out. Mr Young complained. In December a grant of probate appointed him as the joint administrator of Ms Parkes’ estate for the use and benefit of their two children. 
Summary of Mr Young’s position  
11. Mr Young says:

· Stadia’s processes at the time were flawed in that they failed to exercise any due diligence when paying out the death benefit;

· whilst Mr W failed to disclose the existence of Ms Parkes’ two children, Stadia had failed to investigate properly whether Ms Parkes had any dependants and did not know that she had died intestate;

· Stadia should be ordered to pay the lump sum benefit to the deceased’s estate for the benefit of her two surviving sons.

Summary of Stadia’s position  
12. Stadia say:

· when Ms Parkes took out the Plan (in the name of Miss Young) there was nothing to suggest that she had been married or had surviving children;

· the Deed Poll submitted by Mr W did not say why she had changed her surname to Parkes;

· the Death Certificate gave Ms Parkes’ name and no name was entered under section 4 (that is ‘Maiden surname of woman who has married’);

· Mr W did not mention that Ms Parkes had any surviving children;

· Ms Parkes had nominated Mr W as the sole beneficiary of the Plan in the event of her death when she applied for the Plan;

· they have discretion over the payment of death benefits “and have a duty to ensure that the lump sum is paid properly, taking into account the member’s wishes and anyone who may have been financially dependent on the member when they died. Furthermore, they must act in line with the Trust Deed and Rules and in the best interests of the scheme beneficiaries.”

· in the majority of cases a lump sum death benefit from a pension scheme does not form part of the deceased’s estate and can be paid directly to the nominated beneficiary(ies) without sight of a Grant of Probate or Letter of Administration;

· they exercised their duty of care and skill as is reasonable in the circumstances having regard to the submitted evidence and Ms Parkes’ (then calling herself Miss Young) nomination and distributed the benefits to Mr W.
13. Cameron McKenna (acting on behalf of Stadia) additionally say: 
· the Plan’s rules do not stipulate that Stadia should make enquiries about  the member’s personal situation after their death;
· when the Plan was established Stadia ascertained that the member was engaged  to be married and went by the title of ‘Miss’, she wanted to leave her pension to Mr W on her death and she lived with Mr W and the Equifax search suggested she was single and had not been married before;

· consequently Stadia had no cause to believe that the member had been married, lesser still that she had children;
· even if the Plan’s rules are interpreted to impose an obligation on Stadia to make enquiries on potential beneficiaries following the member’s death the adequacy of those enquiries will be influenced by those made when the Plan was established;

· following the member’s death Mr W proved his identity and that he lived with the deceased and the death certificate (which was blank against ‘Maiden surname of woman who is married’) suggested the member had not been married before - this appeared to confirm Stadia’s understanding that the member was not married before and there were no other potential beneficiaries;
· whilst the Plan’s rules impose no requirement for Stadia to consider a member’s Will, it is recognised that it could assist in the analysis of potential beneficiaries. However, in this case the member left no Will and so died intestate

· Mr Young says that Mr W initially lied about the existence of the Plan and thereby duped the deceased’s estate. “In those circumstances, any question to Mr [W] – the only contact Stadia had before and after the member’s death – regarding potential other beneficiaries, would presumably have been answered negatively”.

· Consequently, even if Stadia had made these enquiries they would not have found out about the member’s children.  
Conclusions
14. The death benefit under the Plan is not part of Ms Parkes’ estate, as Stadia have discretion over the distribution of death benefits. (The tax position is that a death benefit lump sum does not have to be included as an asset of the deceased’s estate if there is not a nomination binding the trustees to make payment to the person named by the deceased.)  Ms Parkes’ completed expression of wish is not a binding nomination.
15. It is not for me to decide who should receive a share of the lump sum death benefit payable – ultimately that is for Stadia to decide.
16. Whilst the rules are silent on when Stadia should make “reasonable enquires” to establish “Eligible Recipients”, the purpose is to identify potential beneficiaries at the point of death (and not when the Plan commenced). The common sense approach must be to make such enquiries at that stage (especially if there is a significant period between the Plan commencing and the member dying – in Ms Parkes’ case more than two years) – though earlier enquiries may also be relevant. 
17. The information that Ms Parkes (then Ms Young) gave when she took out the Plan was factually correct. But she was not directly asked if she had been married before or whether she had any children. This was not surprising as the information she gave (apart from her expression of wish, which in any case was not binding on Stadia) for purposes other than to identify potential beneficiaries. Similarly the Equifax search that Stadia made was for anti-money laundering purposes and in any case would not have disclosed if Ms Parkes had any children.  
18. The submissions about Ms Parkes previous marital status are baffling in current times – if a person has not been married (or on the evidence appears not to have been) that does not mean that they have no children.    
19. Stadia made no enquiries about “Eligible Recipients”.  They based their decision solely on documents submitted by Mr W following Ms Parkes’ death and by Ms Parkes at the time she applied for the Plan. There is no evidence that they asked any questions. The most pertinent would have been whether Ms Parkes had dependent children.
20. Mr Young’s claim that the estate was “duped” by Mr W should not be used as a defence against Stadia’s failure to ask Mr W whether there were any other potential beneficiaries (or a Will). It is pure supposition to say what Mr W’s answers to direct questions would have been.  He was never asked.  He may have found a great deal of difference between not giving information that was not asked for and being untruthful.
21. Stadia did not know that Ms Parkes had made no Will as they did not ask about one. But if they had found this out they could then have asked who might benefit from her intestate estate. 
22. Whilst Stadia are not obliged to include all potential beneficiaries in any payment they are required to properly consider such potential beneficiaries as their reasonable enquiries might reveal before making their decision.
23. Stadia should therefore make a wholly fresh decision. It may be that they decide that Mr W should still receive the lump in preference to the children or any other beneficiary. But Stadia need to make their decision in the context of reasonable enquiries as to potential recipients. The fact that they have already paid the lump sum to Mr W must not influence their decision.
Directions   

24. Within 56 days of this determination Stadia shall make reasonable enquiries and consider wholly afresh their decision, including the matters that I have raised above, and notify Mr Young of whether they intend to pay all or any of the lump sum to the children.

Tony King 

Pensions Ombudsman 

13 August 2013 
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