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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr Richard Lunn

	Scheme
	Independent Lift Services Limited Retirement Benefits Scheme

	Respondent 
	Friends Life Services Limited (“Friends Life”)


Subject

Mr Lunn complained that Friends Life miscalculated his retirement fund in 2007. He says that he relied on that calculation when deciding to retire early in 2011, and has suffered resulting financial loss. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be not upheld because Mr Lunn should have identified a possible error in the 2007 calculation. There are also insufficient grounds to conclude that he would have reached a different decision about retirement. 
DETAILED DETERMINATION
Material Facts

1. The Scheme is a small self-administered scheme. Mr Lunn is a managing trustee. Mr S (now deceased) was also a managing trustee until he transferred his benefits out in 2007.
2. As far as is relevant to this investigation, the pooled assets of the Scheme are managed by Friends Life (having started life with Sun life Assurance which became AXA Sun Life (AXA), from whom Friends Life acquired the relevant business). 60.82% of the pooled assets were attributable to Mr Lunn and 39.18% to Mr S.   
3. On 15 December 2005 AXA issued fund values/transfer value figures to GSI Financial Services Ltd (“GSI”), the trustees’ financial adviser. 

4. AXA told GSI 
“We appreciate that Mr Lunn is currently going through a divorce … The fund values shown for Mr Lunn are those prior to the finalisation of the pension sharing order.”
The split of the value of the self-investments was shown as £364,210.56 attributable to Mr Lunn and £234,612.43 attributable to Mr S. In other words, these amounts were in the proportion 60.82 : 39.18. Immediately below these figures the above information was repeated: 
“The fund shown for Mr Lunn is prior to any pension sharing order on divorce.”  

5. In 2006 £203,634 was taken from the pooled assets in discharge of the pension sharing order in favour of Mrs Lunn.

6. On 5 April 2006, the Scheme actuary resigned (in consequence of legislative changes). AXA issued a draft document appointing AXA Sun Life Services plc “to provide advice and services related to the actuarial affairs of the Scheme”, effective from 6 April 2006. However, this appointment was not signed by the managing trustees until January 2010. 

7. On 7 December 2006 GSI prepared an “Alternatively Secured Income Report” for Mr S, who was considering retirement, which would involve removal and transfer of his residual benefits from the Scheme. On page 4 of that report, the following statement appeared:

“The AXA fund currently available amounts to … circa £400,000.”

It is not known how GSI arrived at the £400,000 figure.    

8. Mr S decided to proceed with the transfer and on 8 February 2007 AXA issued fund value/transfer value figures to GSI. Mr Lunn’s share of the pooled fund was shown as £395,153.62 and Mr S’s share was shown as £254,556.38.

9. The figures quoted in the previous paragraph are in the proportion 60.82 : 39.18. This is the error which is the subject of the complaint. This split of the pooled assets did not take account of the fact that Mr Lunn’s fund should have been reduced in consequence of the pension sharing order and so his 60.82% share of the residual pooled assets should have been reduced accordingly. Friends Life said later that Mr Lunn’s fund value should have been £312,044 and Mr S’s £337,666.

10. By way of explanation, because this will be referred to later, AXA’s quotation of 8 February 2007 also showed a value relating to Mr S’s separate insured policies of £181,201.20. In other words, his total fund value was shown as £435,757.58 (£254,556.38 plus £181,201.20).

11. Apparently AXA’s error went unnoticed by the managing trustees at the time. It was not discovered until May 2011.
12. I have however been shown a copy of a note of a meeting on 19 February 2007 between Mr S and PM, a representative of GSI. According to this note
“PM confirmed the figures from AXA showing his pension fund to be £435,757 – slightly higher than what was previously discussed.”

13. The above covering letter of 8 February 2007 to GSI reminded the managing trustees to appoint AXA Sun Life Services Ltd as actuary, if they had not already done so, because “failure … could have serious implications for the scheme.” 

14. Steps have now been taken to rectify Mr S’s transfer payment. This involved the removal from the Scheme of assets which Mr Lunn says he believed were his own. 
15. The basis of Mr Lunn’s complaint is the consequential reduction in his fund value. He said that he decided to retire early, on 31 March 2011, before this error was discovered, but he would not have retired then if he had known the true facts. 
16. On 8 January 2008, after the issue of the erroneous figures and after Mr S’s departure, a servicing meeting was held, which was attended by Mr Lunn and by PM (of GSI). The minutes of this meeting record that
“PM discussed RL’s [Mr Lunn’s] aims for his own exit and retirement from the business. Whilst he has not given this too much consideration his intention is to retire at 65 assuming he can afford to do so. PM questioned what this meant. PM questioned how much income he needed. RL felt an income of £60k pa would be OK. PM explained that he would need a pension fund of circa £1 million to provide this. It was agreed that we should focus on this. PM asked about additional contributions however RL was concerned about this due to the company’s financial position. Following the retirement of [Mr S], RL confirmed that he would receive all rents from properties as it was not his intention to sell these. These alone should get him near this target.”

17. Another meeting between Mr Lunn and PM took place on 2 March 2009. Only a brief hand-written record of that meeting has been provided. As far as is relevant here:
“Discussed overall objectives – still not intending to retire until age 65. Aiming to build pension fund of circa £1 million which can be done mainly through rental income [sic].”

18. Mr Lunn’s 65th birthday was on 1 January 2012. 
19. On 14 December 2010 there was a meeting of the directors of Independent Lift Services Ltd. I have been shown copies of hand-written documents purporting to be records of that meeting, and three subsequent meetings. The December meeting was apparently called “to discuss the current situation of the company following loss of major contracts & the financial implications.” That meeting, and a subsequent meeting on 13 January 2011, covered a number of possible cost-saving measures without, apparently, any reference to Mr Lunn’s personal circumstances.

20. At the next meeting on 9 February 2011, Mr Lunn apparently raised, for the first time, the proposal that “If the pension fund had achieved the proposed target he would have considered early retirement, rather than redundancies.” It seems that other directors present replied that “it would be better that [he] remained as he has a wealth of knowledge and ability that we feel cannot be undertaken by ourselves.”

21. On 22 February 2011 GSI notified Friends Life by e-mail that Mr Lunn now wished to draw his Scheme benefits, but did not specify when he intended to retire. Apparently this memo may have followed an earlier telephone discussion between GSI and Friends Life on 10 February, one day after the above directors’ meeting. 

22. GSI told Friends Life “I need to know what the tax-free cash [is] as at 6 April 2006” (“A-Day”). GSI added that he might transfer the residual, non-cash, benefits to a self-employed personal pension, because “he wants the assets in his name as he intends to sell the company.”

23. Friends Life said that the memo of 22 February 2011 was the first written indication it had received that Mr Lunn wished to take his retirement benefits.  

24. A fourth directors’ meeting was held on 8 March 2011 “to finalise and agree proposals to save the company’s current financial position.” According to the documented record, Mr Lunn stated that the changes must be agreed that day.

25. Mr Lunn went on to state that he had “reviewed his personal pension fund figures which were checked by the company’s auditors and verified that his final fund level was enough for him to take early retirement in preference to redundancies.” When asked when he would retire, Mr Lunn replied “end of March, as this would fall into this year end,” Once again, the other directors apparently doubted their ability to take over the running of the company at such short notice, but Mr Lunn replied that he believed the company to be in safe hands.
26. On 14 March 2011 Friends Life replied to GSI’s above request of 22 February. Friends Life explained that, in order to calculate the A-Day cash and “finalise the … subsequent retirement benefits”, independent valuations would be required of the property assets and also additional information would be needed about the non self-invested Scheme assets. 
27. At about this time, a number of telephone conversations also took place between GSI and Friends Life. According to notes supplied by GSI, there were discussions (before 14 March) about whether fresh property valuations would be needed or whether (as GSI had suggested) the 2007 valuations and figures in the Scheme accounts could be used. It seems that Mr Lunn’s particular concern was whether he would be able to take at least 25% of his fund as tax free cash (“TFC”). According to an entry dated 11 March 2011, “client [Mr Lunn] will only consider getting written professional valuation of the property if the TFC is well above 25%.” 
28. By 17 March it seems that GSI had told Friends Life that approximate figures would suffice at the present time because, apparently, on that day Friends Life told GSI

“The Nov 2005 fund value used was £628,347, the TFC calculated at that time is £192,629 = 30.65%”

and on 24 March there was another conversation:

“TFC = 192629 x 1.2 = 231154. A day fund value 628347 x 1.2 = 754016 then current value 962638 – 754016 x 25% = 52155 additional TFC …” 
29. It should be explained that the above fund values included assets other than the pooled Scheme assets. The justification for the 1.2 figure, and who suggested it, is unclear. It is also unclear where the “current value” of £962,638 came from.  

30. On 31 March 2011 Mr Lunn ceased to be a director of Independent Lift Services Ltd, and he retired from the business.   
31. GSI replied to Friends Life’s request of 14 March 2011 on 9 May 2011.

32. Friends Life then notified the A-Day cash to GSI on 31 May 2011. 
“Mr Lunn’s Tax Free Cash from all current employment occupational sources at A-Day was calculated to be £192,629, however an allowance has to be made to take account of Mr Lunn’s divorce pension sharing court order … this reduces the available tax free cash sum to £159,013.” 

33. Friends Life went on to explain:
“It appears Nick provided you with a figure over the phone not taking into account the pension sharing. I apologise for the error.

I have reviewed the figures provided in February 2007 to calculate [Mr S’s] transfer payment and it appears these have been calculated incorrectly. No allowance was made for £203,684 transferred out for the benefit of Mrs Lunn to take account of the court order. As this should have come from Mr Lunn’s fund, figures completed in 2007 will have understated [Mr S’s] fund, hence he will still have a fund within the scheme. In order that I can calculate [Mr S’s] correct transfer payment, please could you confirm a split of the contributions paid in the year ended 31 December 2006 for £18,000 and in the period ended 31 March 2008 for £16,500 …”  

34. As mentioned above, this resulted in GSI being informed on 17 June 2011 that Mr Lunn’s share of the self-invested assets at the point of Mr S’s departure in 2007 was in fact £312,044 (not £395,153.62 as shown on the statements issued to GSI on 8 February 2007).    
35. Friends Life added that the present value of the shortfall in Mr S’s transfer value is £121,812.57 (there is no dispute over this figure) and that the managing trustees needed to comment on compensating his estate (Mr S had died in 2010).
36. After some further exchanges, Friends Life proposed the following settlement terms. On the basis that in 2007 Mr Lunn could have surrendered the shortfall in Mr S’s transfer value amounting to £83,110 from one of his separate, earmarked, policies (there was a lack of asset liquidity at that time), the present value of that amount is £98,279.23. This is the amount the managing trustees should settle from the existing Scheme assets, and Friends Life would pay the balance of £23,533.34 into the Scheme so that £121,812.57 could be settled to Mr S’s estate.
37. The managing trustees paid £98,279.23 as proposed, pending further consideration of whether Friends Life’s offer of £23,533.34 was sufficient.

    Summary of Mr Lunn’s position  
38. Mr Lunn complained that he decided to retire early in reliance on the fund values notified previously to him by Friends Life, that he would not have retired if he had been aware of the true facts, and that Friends Life should make good the whole of the £121,812.57 so that his own fund would not have to be reduced. 
39. Mr Lunn says that the managing trustees relied on AXA/Friends Life to get things right, and so they had no cause to doubt the accuracy of the fund value figures supplied to them. 
40. He asks why AXA did not identify its error in 2007 and why it took a further four years before Friends Life identified the error. He questioned whether Friends Life had a Quality Assurance System because, if it had, it had failed here.

41. By retiring early, he gave up his salary of £80,000.

42. Mr Lunn provided the following additional information in response to questions from my office.

43. The latest date on which his decision to retire could be taken, for payroll purposes, was February 2011.

44. There were no other factors impacting on his decision to retire when he did, apart from the value of his fund and his concern for the company’s financial position.

45. At retirement he had a 27.5% interest in the value of the business, which he retains now. This is not a controlling interest. No value can be placed on the business at present as there is no potential buyer. The company is continuing to trade.

46. It would not have been possible for the company to make good the shortfall in his fund so that he could retire on the basis of what he had understood the true position to be. He said he had already left before the error came to light, the amount involved was unaffordable, and the other shareholders would not have agreed.      
Summary of Friends Life’s position  
47. Friends Life accepts responsibility for the error but says that the February 2007 figures were out of line with figures previously issued to the managing trustees, and they did not query this.

48. It was calculated in May 2011 that £121,812.57 should be paid into Mr S’s estate to rectify the underpayment of his transfer value in 2007. At the time of the transfer, due to the lack of liquidity of the Scheme assets, the underpayment of £83,110 could have been realised from Mr Lunn’s policy. The present value of that £83,110 would be £98,279.23. In recognition of its error, Friends Life would make up the difference of £23,533.34.
49. Friends Life is not however willing to go further than this; specifically, to compensate Mr Lunn in full for his allegation that he retired in reliance on his belief that his fund value was higher than its true value, and that he would not have retired otherwise. 

50. Friends Life say that a person is not entitled simply to benefit from a mistake. Its offer has effectively put him back in the position he would have been in 2007 if the correct fund values had been quoted.

51. Mr Lunn had not shown that he would have reached a different decision about retirement, nor had he quantified a real, actual, loss. It is not known what different actions might have been taken after 2007 if he had been in possession of the correct information at that time. He might have been able to arrange for the company to pay additional contributions so that his fund would increase to the amount he regarded as sufficient to retire, but that would of course have reduced the value of the company’s assets in which he had a personal financial interest. 
Conclusions

52. Three main questions arise:
· Should the managing trustees reasonably have noticed the error in the February 2007 figures at the time?

· Would Mr Lunn’s decision to retire on 31 March 2011 have been any different if this error had not occurred, or if it had been identified before he had committed himself to retirement?

· Is Friends Life’s offer of £23,533.34 compensation to the Scheme sufficient?   

53. The error was of course regrettable and Friends Life has rightly recognised this and apologised.
54. Mr S is now deceased and so it is not known why he in particular, being offered undervalued benefits, did not notice the mistake. However, in my view it is notable that, two months before AXA issued the incorrect figures, Mr S received a report from GSI informing him that the value of his AXA fund was “circa £400,000”. There is no evidence linking that figure with any information recently obtained by GSI from AXA. When on 19 February 2007 GSI then told Mr S that AXA’s quotation of his fund value was “slightly higher than previously discussed”, he might have been lulled into assuming that a total fund value of £435,757.58 was correct when in fact it was some £80,000 too low.      
55. Mr Lunn’s position essentially is that the managing trustees relied on Friends Life to get things right, so they should have had no cause to doubt the figures. However, in my opinion a reasonably alert managing trustee should have suspected in February 2007 that something might have been amiss. This was not a technical error, or one shrouded in actuarial mystery, but a straightforward situation of a large sum of money which should have been removed only from Mr Lunn’s fund but which did on the face of it appear to have been apportioned between his fund and Mr S’s fund. That was the clear implication of the continuing 60.82 : 39.18 ratio of their residual fund shares. 

56. There should have been no doubt about what the earlier 2005 figures represented; there were two statements to the effect that the fund values shown were prior to the application of the pension sharing order.

57. It should also be borne in mind that the managing trustees had the assistance of their financial advisers, GSI. Unfortunately it appears however that GSI’s December 2006 report to Mr S might have served to cloud matters. That is not something for which Friends Life is responsible.
58. Furthermore, although it is not clear whether this in fact contributed materially to the outcome, at the time the incorrect 2007 figures were issued the Scheme was without an appointed actuary. The managing trustees should have been aware of this, not least because AXA’s letter to GSI of 8 February 2007 drew their attention again to the requirement to appoint an actuary. In my opinion therefore the managing trustees cannot properly assert that, at the time in question, they looked to AXA for actuarial advice. That they may have been without the services of an appointed actuary at the time in question (I have seen no evidence that a different actuary was appointed) is a matter for the managing trustees.      
59. The managing trustees are responsible for the proper running of the Scheme and for ensuring that benefits are paid correctly. That responsibility cannot be delegated to Friends Life. Reliance on professional advisers should not be unquestioning. A managing trustee should act prudently and cautiously, as he would expect to do if he was managing his own personal financial affairs.     
60. So my finding is that Mr Lunn either on his own or through properly appointed advisers should have realised that there had been an error.  That being so, he cannot argue that he relied on a misunderstanding to his detriment.  But anyway, I do not think that he would have reached a different decision about his retirement, for reasons that follow.

61. In 2008 Mr Lunn told GSI that he would require a retirement income of about £60,000. This prompted GSI’s response that a retirement fund of about £1 million would be required, and it is that fund value (rather than the income it might generate) which appears to be relied on by Mr Lunn in pursuing his complaint. 
62. It should however be noted that, at the same 2008 meeting (and this was repeated in March 2009), it seemed to be acknowledged that Mr Lunn’s required retirement income could substantially be generated from rental income alone. If this is true, then the precise value of Mr Lunn’s Scheme fund might have been of lesser relevance to his decision about when to retire than he asserts. 

63. The records of the directors’ meetings shown to me support Mr Lunn’s contention that, by retiring when he did, he would be removing the burden of paying his salary from the financially straitened company, and that this was the principal motivator for his decision, subject to being reassured about the security of his retirement income.  
64. Mr Lunn did not in fact retire all that early – it was only 9 months before his 65th birthday. According to GSI’s memo to Friends Life of 22 February 2011, before confirming his decision to retire at the 8 March meeting, he had also been giving consideration to broader plans – specifically, the sale of the company. It is not clear though what GSI meant by this, given that Mr Lunn says now that he has only a non-controlling interest of 27.5% in the company.     

65. According to the notes of the meeting of 8 March 2011, Mr Lunn said that he had reviewed his personal pension fund figures which were checked by the company’s auditors and had verified that his final fund level was enough for him to take early retirement. The contemporaneous records lend little weight to that confident statement. Indeed, six days after Mr Lunn’s above announcement, Friends Life informed GSI that it required additional information to enable it to calculate his cash and “finalise his retirement benefits.” That information was not supplied until 9 May 2011, some six weeks after Mr Lunn had retired.  

66. If, quite independently of Friends Life, Mr Lunn had received from the company’s auditors information about his benefits upon which he then relied, that would seem to be a matter for him to take up with the auditors. 

67. Figures were discussed in telephone conversations between GSI and Friends Life, but Mr Lunn could not have relied, on 8 March 2011, on figures which were the subject of conversations on 17 or 24 March. I have seen no evidence that, between GSI’s request of 22 February and 8 March, Friends Life provided any fresh relevant information about Mr Lunn’s benefits upon which he might reasonably have relied. Indeed, according to Mr Lunn’s submission at paragraph 43 above, he must have decided in February 2011, not on 8 March, that he would retire at the end of March.    

68. Specifically, at the time of his retirement, Friends Life had not provided Mr Lunn with a written illustration of retirement benefits or a written guaranteed retirement quotation. When Friends Life set about calculating formal retirement figures, after it received the necessary additional information from GSI in May 2011, the 2007 error came to light. One might reasonably conclude therefore that, if Friends Life had been given more notice of Mr Lunn’s planned retirement date, or if all the information required to perform the calculations had been provided initially, the error would have been revealed before it was too late for Mr Lunn to reconsider his position.
69. It appears that the matter of principal concern to Mr Lunn in early 2011 was the amount of his tax-free cash sum, not the amount of his overall fund. It is not clear why he would not consider getting a current property valuation unless his tax-free cash was “well above 25%”, or what might have happened instead if it was not.
70. One must also beware of considering a situation only in hindsight. It would not have been surprising if Mr Lunn had been disappointed when he discovered after retiring that his fund was worth less than he believed. An instinctive reaction might have been to say that he would not have retired. 
71. But what if the mistake had not occurred, and so his estimation of his fund value in late 2010 and early 2011 had been broadly accurate? The company would still have lost the major contracts and would still have been faced with making cost savings. Mr Lunn was never in the position of considering his future in these circumstances and so it is harder to conclude that he would in fact have reached a different decision from the one he actually reached. 

72. Furthermore the other directors believed that it would be in the company’s interests for him to stay but it seems that, despite this, he was determined to go. 
73. My conclusions may therefore be summarised as follows. 
74. The managing trustees (of whom Mr Lunn was one) should have had reason to doubt the accuracy of the fund value figures provided by AXA in February 2007. If they had raised a question, it is likely that the error would have been discovered and rectified. Mr Lunn cannot properly assert that the fault lies entirely with Friends Life.

75. Despite what he says now, I am not sufficiently persuaded that Mr Lunn would not have retired on 31 March 2011 if he had been aware of his correct, lower, fund value. There were several other factors in play; for example, the company’s financial difficulties, his apparent plans to sell his interest in the company, what caused him apparently to change those plans later, and it also remains unclear what value he may be able to extract from his continuing interest.  

76. In view of this, in my opinion Friends Life’s offer to the managing trustees of £23,533.34, designed to enable Mr Lunn to be put back in the position he would otherwise have been in, is sufficient.
77. I do not uphold Mr Lunn’s complaint.    

Tony King 

Pensions Ombudsman 

31 March 2014 
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