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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs D K Norwood

	Scheme
	Civil Service Injury Benefit Scheme

	Respondents
	My Civil Service Pension,

Scheme Management Executive - Cabinet Office


Subject
Mrs Norwood’s complaint is that My CSP and the Cabinet Office were wrong to originally use her part-time earnings (“PTE”) in the assessment of her impairment of earnings capacity and subsequently they were also incorrect to suspend her permanent injury benefit (“PIB”).  She is seeking a proper review of her case by the respondents based on any guidance / instructions from the Ombudsman.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against My CSP because Mrs Norwood’s PIB award has not been properly considered by them.
DETAILED DETERMINATION

Scheme Rules

1. The Scheme is made under section one of the Superannuation Act 1972 and governed by rules.  Extracts from the Scheme’s October 2002 rules (as amended) are shown in the Appendix.

Material Facts

2. Mrs Norwood was employed by the Ministry of Defence (“MoD”) and worked in Personnel/HR.  She originally worked full-time but began working part-time around 1999 and varied her hours thereafter.

3. Mrs Norwood’s last day of service was on 31 August 2008 as a result of compulsory early severance.  From 7 April 2008 Mrs Norwood had received a temporary injury benefit allowance.  It was accepted that she had an injury that potentially qualified her for PIB and when her service ended her case was referred to Capita Health and Wellbeing (“CHW”) (formerly known as Capita Health Solutions) to ascertain whether she was entitled to a PIB award.

4. In September 2008 Mrs Norwood attended a consultation locally with Dr Spiro of CHW rather than travel to CHW in London.  In his report of 3 November 2008 Dr Bonsall of CHW noted Mrs Norwood’s perception was that she had been badly treated as a result of a re-organisation and the conclusion of the formal grievance was that the MoD was at fault.  As there appeared to be no other factors in Mrs Norwood’s life that might cause or exacerbate depression he accepted that a qualifying injury (i.e. an injury that occurs in the course of official duty and is wholly or mainly attributable to the nature of the duty) had taken place.  The degree of apportionment was stated in the high band indicating that the illness was more than 90% attributable to the causal incident(s).  He also said,

“… my colleague, Dr Spiro, indicates that Mrs Norwood is still recovering, and is, in my opinion, scoped for further treatment, which should bring a greater degree of improvement.

I note that Mrs Norwood’s salary was somewhat over £13,000 per annum.  With time, separation from the MoD, and further treatment I would anticipate that she could earn a similar amount in the future, or perhaps a little less.  Therefore, I have put [her] in the slight impairment band for the purposes of this award”.

5. Slight impairment under Rule 1.7 was stated to equate to a reduction in earnings of between 11% and 25%.  My CSP (formerly part of the ‘People, Pay, and Pensions Agency’) notified Mrs Norwood of the decision on 20 November 2008.  Based on that assessment and Mrs Norwood’s service, Mrs Norwood was deemed to be entitled to a guaranteed minimum income level of 45% of her pensionable pay and a lump sum equal to 1/8th.  These benefits equated to a lump sum of £1,659.69 and an annual allowance of £5,974.90 (i.e. 45% x £13,277.56).

6. Mrs Norwood appealed against the award on 3 March 2009.  The basis of her appeal centred on the medical evidence obtained and how the level of impairment to earnings had been assessed.  The full time salary for her job was £28,406 per annum but as she worked 18 hours a week her actual earnings were £13,819 a year (pro rata).  Mrs Norwood contended that if CHW / My CSP had used her actual earnings of £13,819 to assess her potential impairment of earnings then this would have distorted the decision.  Her appeal was supported by a GP’s letter dated 28 January 2009, which stated that her GP believed her illness impacted on her current ability to work and therefore on her earnings capacity.

7. Dr Southam of CHW reviewed Mrs Norwood’s injury appeal on 27 April 2009.  He commented that he was yet to be persuaded that her psychological condition had been fully and energetically treated thus far.  Though Mrs Norwood had undergone treatment in the form of medication and counselling, he had no evidence to indicate that she had been referred to a consultant specialist or more intensive psychological input, including cognitive behaviour therapy (“CBT”).  Dr Southam noted Mrs Norwood’s actual salary of £13,819 and the pro rata full-time equivalent salary of £28,406 but concluded there was no reason to change his colleague’s advice whilst there remained scope for further treatment that could lead to an improvement in her psychological condition, and his medical report was completed using the same banding results as before.  Dr Southam also stated he did not have delegated authority and so the decision to award or deny any injury benefit lay with the delegated authority.

8. Mrs Norwood was notified by My CSP in a letter dated 30 June 2009 that her appeal was unsuccessful.

9. On 6 July Mrs Norwood sought clarification from My CSP about the salary information used as she believed there was a fundamental error in the calculation of her award.  My CSP replied on 3 August 1999 explaining how they assessed earnings capacity.  They said,

“The starting point for assessing impairment to earnings capacity is how it has been affected by the “qualifying” injury.  In order to determine the degree to which earnings capacity has been affected, your skills, employment background, educational qualifications and the kind of employment you could undertake (allowing for the particular effects of the “qualifying injury”) are considered.  Whether you could manage a full time job or would have to work part time is also considered.  It is important to note that CHW assess your capability and not whether you are employable in the local labour market.  Also, the level of earnings in any current employment may not be commensurate with your experience, skills and qualifications.

… [CHW] did not indicate that you would only be able to work part time in the future”.

10. Mrs Norwood wrote again on 24 August to My CSP believing there had been a miscalculation of her award.  Whilst she accepted her pensionable pay was calculated on a pro rata basis she did not agree that her part time salary should be used as her earning potential.

11. Correspondence between Mrs Norwood and the Pensions Advisory Service (“TPAS”) then ensued, including Mrs Norwood saying that up until September 2006 she was working 30 hours per week and earning £20,000 a year.

12. Mrs Norwood commenced her second ‘injury benefits’ appeal on 18 November 2009, which was on similar lines to her first appeal.  Mrs Norwood said she had reduced her hours because of her children but would have returned to full time, which she contended would have been in September 2009 when her youngest went to junior school.  Reference was made to the Cabinet Office’s guidance on impairment of earnings capacity which was quoted as “the extent to which the member’s earnings capacity for the remainder of their expected working life has been impaired by the qualifying injury”.  Mrs Norwood asserted that the use of her actual part time earnings for both her earnings potential and pensionable pay was, in reality, a double jeopardy.  She argued that she had been treated less favourably that a full time employee which was contrary to the ‘Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000’.

13. Dr Sheard considered her second injury appeal on 4 January 2010.  He stated he had access to Mrs Norwood’s whole file, including the papers and advice of Dr Evans (who had assessed the temporary injury benefit and included a GP’s report dated 17 January 2008), notes from Dr Spiro dated 6 November 2007 and 25 September 2008, Dr Bonsall’s advice, Dr Southam’s advice and the evidence accompanying the current appeal.  In his six-page report Dr Sheard recounted events and said when his colleagues had assessed Mrs Norwood’s application they appeared to have overlooked the fact that there was no evidence to suggest Mrs Norwood was permanently incapable of returning to her previous job (or otherwise ill health retirement should have been considered).  Further, Dr Sheard noted that neither the evidence from the GP nor the nutritionist made reference to any permanency and thus a permanent impairment of earnings.  Dr Sheard observed the GP’s comments that Mrs Norwood’s symptoms had improved whilst on medication but this had not been sustained when the medication was reduced, and the GP had discussed further treatment for the future.

14. On the earnings aspect, Dr Sheard believed CHW should give advice on what an individual may be able to do in the future against details given by the employer.  He said it was for My CSP to decide on whether the salary was correct, not CHW.  But, in any event, he could not support any permanent impairment of earnings at that time.  Accordingly, Dr Sheard altered the degree to which earnings had been impaired only by the effects of the injury(ies) sustained through the causal incident(s) to “not appreciably affected” (i.e. less than 10%).

15. My CSP wrote to Mrs Norwood on 25 January 2010 saying it had been determined that there was no logical evidence to support that she was permanently incapable of carrying out the duties of her grade until her normal retirement age (60) or that there was a permanent impairment of earnings.  Consequently she was no longer entitled to a PIB award and payment of her award had therefore been suspended from 12 January 2010 which was the date the revised assessment was received.

16. Mrs Norwood approached TPAS.  TPAS initially told Mrs Norwood that there was a requirement for her injury to be considered as permanently impairing her earnings capacity and her GP’s latest letter did not appear to indicate permanence.  Nevertheless, TPAS later wrote to My CSP saying they could not see where permanency was mentioned in the rules or that awards could be adjusted downwards on review.  My CSP replied that these matters were covered in the Pensions Manual and medical guidance notes provided by the Cabinet Office who were responsible for interpreting the Scheme’s rules, and as any award was made in accordance with rule 1.6(i) the award may be reduced as a result of an appeal.

17. Mr O’Connell, a Psychiatrist in private practice, wrote to Mrs Norwood’s GP on 10 March 2010 giving an opinion that Mrs Norwood had suffered from a long term serious psychiatric illness in the form of Major Mood Disorder which on his reading of the relevant documents would amount to a permanent condition.  He further noted there was a personal injury claim against her employer, in addition to the Tribunal proceedings, and suggested Mrs Norwood may benefits by an opinion from an Occupational Health Physician as regards her future employability.  Mr O’Connell also commented that, whilst CBT may be of some benefit he did not feel there was any real prospect of significant improvement until the whole industrial injury / litigation business had been resolved.

18. In documents dated 30 June and 7 July 2010 Mrs Norwood instigated the first stage of the Scheme’s internal dispute resolution (“IDR”) procedure.  This largely repeated events and earlier submissions, but said that whilst her GP had not used the word ‘permanent’ in her letter it had also been accepted by CHW that her GP might not have known this was a requirement.  Mrs Norwood also objected to the fact that her appeal had been dismissed on the basis of something else (i.e. permanence) rather than considering the matter she had appealed against.  Mrs Norwood argued that the process was fundamentally flawed because her GP was asked for a general report rather than being asked specific questions and because of the way her earnings capacity was assessed.  Mr O’Connell’s letter of 10 March and a further letter from her GP dated 23 March 2010 accompanied her appeal.

19. The outcome of the first stage of the IDR procedure was that Mrs Norwood’s complaint was not upheld.  Briefly, My CSP concluded that all the relevant information had been provided to CHW for an assessment of impairment (which must be made by the Scheme’s medical adviser) and whilst guidance was not followed in the early stages the error had been corrected by Dr Sheard and this latest assessment concluded that the impairment to earnings capacity could not be deemed permanent and the level of Mrs Norwood’s pensionable pay had no significance in this assessment of her impairment.  With regard to the new, fresh, medical evidence that had not previously been seen My CSP said that Mrs Norwood’s case would be returned to CHW for consideration.

20. In November 2010 My CSP confirmed to CHW that as at 31 August 2008 Mrs Norwood’s full time earnings (“FTE”) were £28,406 and her part-time salary actually received was £13,819.23.  They stated the figure to be used for any impairment of earnings capacity should be £13,819.23.

21. Mrs Norwood was seen by Dr Phillips of CHW on 13 December 2010 and both her clinical notes and internal report were passed on to Dr Evans.  In his report of 24 December 2010 to My CSP Dr Evans agreed with his colleague that there was no reasonable evidence that Mrs Norwood was permanently prevented by ill health from discharging her former duties.  He said,

“The medical evidence confirms that Mrs Norwood’s treatment is ongoing.  There appears to have been only limited benefit from the change in medication that took place some months ago.  However, once the work issues have been resolved, the medical evidence indicates that it is likely that Mrs Norwood would benefit from psychological treatment.  Various further forms of pharmacological treatment are also available should they be required, and it would be reasonable to anticipate that these would be of benefit to her.  In my opinion, it is premature to conclude that Mrs Norwood’s condition has been fully treated without effect.  While I accept that Mrs Norwood is currently prevented by ill health from undertaking any form of work, I agree with the advice of my colleagues that there is no reasonable medical evidence that Mrs Norwood is permanently prevented by ill health from discharging her former duties.

My understanding is that the point at issue is not the extent of Mrs Norwood’s current incapacity.  The evidence indicates that her current incapacity is total.  The issue is, rather, the extent of which her earnings capacity has been permanently impaired as a result of her qualifying injury.  Since there is no evidence that Mrs Norwood is permanently prevented from discharging her formal duties, it follows from this that the extent to which her earnings capacity has been permanently impaired is less than 10%.

Even if one did conclude that Mrs Norwood was permanently prevented by ill health from discharging her former duties (which I do not accept is the case) further treatment options that are likely to be of benefit to Mrs Norwood remain.  The recent consultation was undertaken by a colleague who has experience in pension work.  She has provided a clear opinion that Mrs Norwood was not permanently incapable of all work and that through therapeutic and voluntary work opportunities it would be feasible to reintroduce Mrs Norwood to the work force.  Given Mrs Norwood’s previous experience and likely transferable skills, it seems highly likely that she would, once recovered, be able to undertake, at the very least, an administrative role.  Government data indicate that such roles typically command salaries in the £12,000 - £20,000 per year range.  I think it would be reasonable to consider that Mrs Norwood could aspire to a role at least in the middle of that range.  There is no evidence that she would be unable, in the long term, to undertake work on a full-time basis.  Therefore, even if one did consider Mrs Norwood to be permanently incapable of undertaking her former role, one would still conclude that the extent to which her earnings potential was permanently impaired as a result of her qualifying injury would be less than 10%”.

22. My CSP wrote to Mrs Norwood saying that after the first stage of the IDR procedure they were instructed to review her application for an award under rule 1.6(i) of the Scheme.  They had done so and based on the latest advice they had received it had been determined that there was no change to the assessed level of impairment and apportionment.

23. A Technical Specialist at TPAS said to Mrs Norwood that he agreed the calculation method used did skew results against those who were, for whatever reason, working less than full time compared with an equivalent full-time post holder.  After consulting with TPAS and her Union, Mrs Norwood initiated the second (and final) stage of the Scheme’s IDR procedure on 21 February 2011.  Many of the issues were covered again but, amongst other things, Mrs Norwood made reference to a Determination by the Pensions Ombudsman from May 2009 in respect of Ms Cooper and the fact that within that decision it had been said: 

· the Scheme rules were silent as to how the earnings impairment assessment was to be carried out;

· a person’s earning capacity – the amount they are capable of earning – is not automatically the same as the amount they actually earn;

· when comparing earnings capacity before and after injury it is necessary to compare like with like.

24. Mrs Norwood asserted it was wrong and unfair for her actual part time salary figure to be used as this did not reflect her true “earnings capacity”, and comparing part-time earnings (pre injury) with potential future full time earnings (post injury) was not comparing like with like.  Further, she rejected CHW’s opinion that further treatment options currently remained on the basis that her Consultant Psychiatrist and GP agreed that remaining treatment options were unlikely to prove medically beneficial until all appeals had been fully resolved.  So she said she had therefore undertaken all treatment options available to her.

25. The Scheme Management Executive (“SME”) of the Cabinet Office did not uphold Mrs Norwood’s appeal under stage two of the Scheme’s IDR procedure.  SME’s 15‑page report set out the complaint, the Scheme’s background, the material facts in this case and their findings / decision.  Essentially they said that a decision had to be made as to whether Mrs Norwood was entitled to a permanent benefit, with permanent meaning to her 60th birthday.  CHW changed their assessment during the appeal process which meant that Mrs Norwood no longer qualified for an award.  SME said rule 1.6(i) states that the Scheme Medical Adviser must assess impairment and they had no power to overrule CHW’s decision.  Put simply they could not substitute lay opinions for those of the medical experts.  They must, however, be satisfied that, in coming to their conclusions, CHW followed due process.  Six CHW doctors had considered Mrs Norwood’s case.  The early assessments by CHW were flawed to the extent that they did not take account of permanency, but CHW’s report of 4 January 2010 gave a comprehensive account of the case and the reason for lowering the earnings impairment category.  SME found nothing to suggest that CHW’s conclusions were unreasonable or unfair based on the evidence on file.  Though the medical evidence suggested the protracted appeals process was a barrier to Mrs Norwood’s recovery it would be perverse and unjustifiable for CHW to decide in her favour solely on the basis that until Mrs Norwood got the outcome she wanted she would not get better.  SME did not address the calculation of the minimum income guarantee saying it was irrelevant.

Summary of SME’s position on behalf of both My CSP and the Cabinet Office

26. In deciding how Mrs Norwood’s earning capacity should be assessed, they believe that full account should be taken of her own voluntary reduction in her earnings, which in turn means she voluntarily reduced her earning capacity.

27. Mrs Norwood raised the question of whether using PTE rather than FTE is unfavourable treatment under the Part-Time Workers (Prevention of Unfavourable Treatment) Regulations 2000.  Regulation 5 will only bite when any unfavourable treatment as a result of part time work cannot be justified on objective grounds.  In this case, they believe that there is such an objective justification.  Using FTE for part-time workers would, in fact, mean treating them more favourably than their full-time counterparts.

28. The Scheme compensates a former civil servant for no longer being able to earn what they had earned because of injury / illness sustained in the course of (or incidental to) their official duty.  In their view benefits are correctly and logically linked to the actual value of earnings rather than an inflated (effectively, fictitious) level of earnings.  It would be unfair and unjust to penalise an employer (who pays the benefits) by providing benefits on the basis of FTE when they had not had the benefit of the labour of the worker on a full time basis.  If the FTE basis were correct, it could lead to absurd results whereby the injury benefit is of higher value than the part time salary and give little incentive to return to the workplace.  As well as acting as a disincentive for employers agreeing moves to part time work, there is a moral argument that it would not be a proper use of public funds to pay a former civil servant what would effectively be a life-long full-time equivalent salary when there was no evidence of, or guarantee that, he or she would ever have chosen to work full‑time again. 

29. The case of Ms Cooper (73701/1) has been referred to.  In that case Ms Cooper was a full time worker prior to her injury – the injury being the cause of her having to reduce her hours.  Mrs Norwood’s case is quite different in that respect.  Mrs Norwood has not quoted the full sentence from paragraph 25 of that determination which was “a person’s earning capacity – the amount they are capable of earning – is not automatically the same as the amount they actually, although it is unlikely to be significantly adrift from it” (SME’s emphasis).

30. In the Ombudsman’s case of Mrs Bowen (16712/4), dated 19 May 2008, it was stated at paragraph 23 that the term ‘earning capacity’ was undefined and should bear its everyday meaning.  SME assert that when deciding what the everyday meaning is, full account should be taken of Mrs Norwood’s voluntary decision to reduce her own earning capacity by moving to part-time work.

Conclusions

31. It is not disputed that Mrs Norwood’s injury is a qualifying one.  Both parties’ consider the early (first two) medical assessments were flawed but for different reasons.  Mrs Norwood considers the later medical assessments (third and fourth) are also wrong due to the way the impairment of earning capacity has continued to be carried out.

32. My role does not extend to making a decision as to whether Mrs Norwood should receive a PIB award – that is a matter for My CSP to decide having taken advice from CHW.  My role is to judge whether My CSP (and reviewed by Cabinet Office) have followed well established principles before making their decision to suspend Mrs Norwood’s PIB award.

33. In reaching their decision, My CSP ought to have correctly applied the Scheme’s rules, asked the right questions, considered all relevant information (and discarding irrelevant information) and reached a decision which is not perverse.  By inference they also need to be confident CHW has abided by the same principles in giving their opinion.

34. Mrs Norwood’s complaint has two issues to it.  There is the original issue involving how the impairment of earnings capacity should be assessed for a part-timer and the subsequent issue relating to ‘permanence’ which has led to the suspension of her PIB award.

35. In my view the original issue is now secondary to the subsequent issue which I shall explain further below.  But Mrs Norwood is complaining about the original issue too and so I have still given my views on it.

Assessment of Earnings Capacity 

36. Initially Mrs Norwood was concerned with her actual part-time earnings being used in the assessment for ascertaining whether or not there had been an impairment of her earnings capacity as a result of an injury and, having determined the degree of impairment, used that ‘banding’ result to apply a percentage to her pensionable earnings which reflects her part-time status again.  To put it another way, she says an adjustment for her part-time status has been factored in twice, and so she considers she has been unfairly treated compared to a full-time employee.

37. Mrs Norwood accepts that her pensionable earnings are scaled down in proportion to the ratio her part-time service bears to her full-time service, and these pensionable earnings should be used for ascertaining the guaranteed minimum income.  However, she believes her PTE should not be taken into account for the purposes of determining what banding for impairment she falls into.

38. Ms Cooper was a full‑time employee who after her injury could only work part-time so her circumstances are not the same as Mrs Norwood’s.  Even so Mrs Norwood has taken comments by me in Ms Cooper’s case to argue that comparing PTE with FTE is not comparing like with like.  Care needs to be taken to ensure any analogy with another case is appropriate.  In that other case I said that when comparing earnings capacity before and after an injury it is necessary to compare like with like, although this was in the context of comparing earnings from Ms Cooper’s police job with one outside the police and, in particular, that part of her remuneration included a rent allowance.  In that instance, I concluded that the rent allowance was taxed as earnings and should not have been ignored for the purposes of determining Ms Cooper’s earnings capacity when comparing the earnings/remuneration from other jobs that did not have such an allowance.

39. Rule 1.6 generally provides discretion for an annual allowance and lump sum to be paid to any person whose earning capacity is impaired because of injury and whose service ends before the pension age according to three criteria.  One of the criteria is an assessment of the impairment of earning capacity by the Scheme’s Medical Adviser.

40. In previous cases that my office has dealt with it has been noted that the rules do not give a definition of earning capacity.  As I have already indicated in Mrs Bowen’s case the words should be given their ordinary, everyday meaning.

41. In Simpson R v Police Medical Appeal Board and Others – [2012] EWHC808 (Admin) Justice Supperstone said at paragraph 32,

“… The degree of a person’s disablement should be determined by reference to the degree to which his earning capacity has been affected as a result of the injury.  The focus is on the individual’s earning capacity which, in the case of a former officer, may or may not involve the police officer’s salary.  As Ouseley J noted in Crocker, the task in assessing earning capacity is to assess what the interested party is capable of doing and thus capable of earning.  It is not an assessment of whether somebody would actually pay him to do what he is capable of doing.”

42. In my view the ordinary, everyday, meaning of “earning capacity” should be regarded as the amount a person is capable of earning (as opposed to what they actually earn).  Clearly before her injury Mrs Norwood had capacity to earn more than she actually did.  Indeed, in the past Mrs Norwood did earn more.  I find the argument that she voluntarily reduced her earning capacity a difficult one.  Strictly her capacity to earn remained unchanged – she simply did not earn up to her capacity to do so.

43. Cabinet Office argues that using full-time earning capacity could lead to an absurd result whereby the injury benefit is higher than the part time salary.  That does not seem possible.  Since the relevant percentage of pensionable earnings for guaranteed minimum income ranges from 30% to 85%, and pensionable earnings for a part-timer are scaled down, the result will always be less than their part time earnings.  

44. In fact it seems entirely logical that full-time earning capacity should be the test.  The guaranteed minimum income is based on two factors, length of service and degree of impairment.  As an example, a full-time employee with between five and fifteen years’ reckonable service whose earning capacity was 50% impaired would have a guaranteed minimum income of 50% of their full time pay.  On the basis used in Mrs Norwood’s case a 50% part-time worker with the same injury would be told that there was no impairment and would have no guaranteed income.  That is an unjust result.  I need not consider whether it amounts to unfavourable treatment in contravention of the relevant legislation.  It is, in any event, not consistent with the Rules, the proper application of which would result in guaranteed minimum income of 50% of half-time pay.

45. CHW made the assessment of impairment but it was based on actual earnings as notified to them.  That they were asked to do so was, in my view, simply wrong.  As I have said, actual earnings are not the same as earning capacity – particularly in a part‑time case.  There has been maladministration by My CSP resulting in the assessment by CHW being flawed.

Permanence

46. The issue of permanence has previously been considered by the Deputy Pensions Ombudsman in another case (Mrs Bloomer - 84612/1 dated 4 July 2012).  The conclusion was that permanence did apply by implication and in this context it related to the individual’s earning capacity rather than the permanence of the condition itself.  I concur with this view.

47. Obviously in order for there to be a permanent impairment of earnings capacity it would generally be expected for the condition to be permanent also.  If the condition was not permanent then on recovery an individual’s earning capacity may no longer be impaired.  But having a permanent condition does not necessarily, of itself, mean that there is a permanent impairment of earnings capacity. For example, the condition might reduce in severity, though still present: or it might be possible for the sufferer to acclimatise to the condition over time.

48. Although Mrs Norwood says that her GP should have been consulted again (to be asked specific questions) and any other medical specialists she had seen should have been contacted, CHW decided to undertake face-to-face consultations with her.  I do not consider, however, that there is anything inherently wrong with that approach.

49. Mrs Norwood’s Psychiatrist has written to say that he considers Mrs Norwood’s condition amounts to a permanent condition.  But it is not the permanency of the condition that matters but its impact on earnings capacity.  In the same letter Mr O’Connell says that he did not feel there was any real prospect of significant improvement until the “whole industrial injury / litigation business” had been resolved, and suggests Mrs Norwood may benefit from an opinion from an Occupational Health Physician.  That suggests that improvement may occur after her appeals processes have come to an end.  So even if the condition is permanent any affect the condition has on earnings capacity may be less in future than currently.

50. Mrs Norwood has said she could not locate an Occupational Health Physician.  But CHW employ Occupational Health Physicians and they are tasked, as specialists, with considering what employment an individual may be able to do in light of any illness or injury that that individual has.  As the impairment of earnings capacity has to be permanent, i.e. to Mrs Norwood’s 60th birthday, CHW needed to consider the likelihood of Mrs Norwood’s employability and earnings capacity until October 2022 which is likely to be after her appeals’ processes have run their course.  Once CHW had assessed her future earnings capacity they needed to consider how the injury had impacted on her earnings capacity before the injury.

51. Drs Sheard and Evans have stated that based on the evidence presented to them they were unable to state that Mrs Norwood was permanently incapable of doing her own job and so could not support any permanent impairment of earnings.  Dr Sheard, though, makes no comment when saying Mrs Norwood was not permanently incapable of doing her own job whether that was in a full or part time capacity.  Dr Evans said that there was no evidence that Mrs Norwood would be unable, in the long term, to undertake work on a full-time basis, although this was said when discussing an alternative administration role.  It seems probable that both took ability to work in her part time role as a proxy for her earning capacity both before and after the injury.  For reasons discussed above that would have been wrong.  My CSP did not seek to clarify what was meant by her own job, no doubt because they thought that it should have related to the part-time role.

52. In my view there remains uncertainty as to whether Mrs Norwood’s earning capacity has been permanently impaired, essentially because of the wrong starting point as to what her earning capacity was.  That is not to say that the outcome must change.  If CHW consider Mrs Norwood would at some point in the future be able to work full time in her former job role (or another job role that reflects her earning capacity) then there may be no permanent impairment to earnings.  On the other hand they may decide that there is.  But either way Mrs Norwood is entitled to know that her application has been given robust consideration, without any assumptions, if it is to be rejected.

53. My role is to look at the way Mrs Norwood’s application has been handled.  There is nothing wrong in forming a view that an untried treatment is more likely than not to be successful even if it later turns out that that treatment has not been successful in that individual’s case.  When CHW were making their assessment they had to consider the likely outcome of future treatments.  Mrs Norwood has recently commented that she underwent CBT for four months from November 2011 to February 2012 on level one and from March 2012 to November 2012 on level two, but she still finds it difficult to cope despite her medication.  However, that treatment post-dates the fourth assessment by CHW of December 2010 and so was not part of her previous assessments.

Directions

54. I direct that My CSP are to:

· obtain such advice as they may need to establish whether and to what extent Mrs Norwood’s earning capacity (assessed against Mrs Norwood working full-time prior to her injury) has been impaired permanently, based on her health at the time her employment ended in 2008 (although later evidence will inevitably be taken into account) ;

· within 28 days to make a fresh decision as to whether Mrs Norwood qualifies for a PIB award;

· pay Mrs Norwood £250 for the distress and inconvenience caused by not dealing with this issue in an appropriate way on four previous occasions.

55. In the event that PIB is payable any past instalments (or supplementary instalments relating to the period for which it was paid) shall be paid with simple interest on each at the base rate for the time being payable by the reference banks from the due date to the date of payment.

Tony King 
Pensions Ombudsman
30 August 2013 

Appendix

Extracts from the Scheme’s rules are shown below for information.

Qualifying conditions

1.3    Except as provided under rule 1.11, benefits in accordance with the provisions of this part may be paid to any person to whom the part applies and

(i)
who suffers an injury in the course of official duty, provided that such injury is wholly or mainly attributable to the nature of the duty ; or …

Eligibility for benefit

1.6    Subject to the provisions of this part, any person to whom this part of this scheme applies whose earning capacity is impaired because of injury and:

(i)  whose service ends before the pension age and who does not fall within paragraph (ii) below, may be paid an annual allowance and lump sum according to the Scheme Medical Adviser's medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable earnings when his service ends;

(ii)  who resigns when disciplinary proceedings against him are pending or who is discharged for disciplinary reasons, may be eligible on reaching pension age for an annual allowance and lump sum according to the demonstrated impairment of his earning capacity, the length of his service and his pensionable earnings at the date of his resignation or discharge;

Scale of benefits

1.7    Subject to rule 1.9a, the annual allowance  under rule 1.6 will be the amount which when added to the benefits specified below, will provide an income of not less than the guaranteed minimum shown in the table below and appropriate to the circumstances of the case.

For the purposes of this scheme:

· where a person is employed part-time, his pensionable earnings for the purpose of determining the guaranteed minimum income, will be scaled down by the ratio that hours worked bear to full-time hours; …

	Impairment of

Earnings Capacity
	Guaranteed Minimum Income

(based on length of reckonable service and a percentage of Pensionable Pay)

	
	Less than

5 years’

service
	Over 5 years’ but less than

15 years’ service
	Over 15 years’ but less than

25 years’ service
	Over

25 years’

service

	Slight Impairment

10-25%
	15%
	30%
	45%
	60%

	Impairment

25-50%
	40%
	50%
	60%
	70%

	Material Impairment

50-75%
	65%
	70%
	75%
	80%

	Total Impairment

More than 75%
	85%
	85%
	85%
	85%
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