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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Ms Susan Glover

	Scheme
	Standard Life Stakeholder Pension Scheme 

	Respondent 
	Standard Life


Subject

Ms Glover complains that Standard Life should have awarded her a larger share of the

lump sum following the death of her husband.
The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against Standard Life.  Their decision was not improperly reached.  
DETAILED DETERMINATION
Scheme Rules (as relevant)

“8. Member Dies Before Benefit Starts 
8.1
If allowed to do so under the Scheme a Member may choose that, if he or she dies with a Pre-Pension Date Member’s Fund, that Fund will be used to either:
(1)
secure a Dependent’s pension through the purchase of a Dependents’ Annuity from an Insurer (that is a pension for the Widow or Widower, and/ or one or more Dependents) or 
(2)
pay a lump sum under Rule 8.9
If the Member does not make a choice under this Rule, the Pre Pension Date Member’s Fund will be used to pay a lump sum.
…
8.9
After providing any Dependent’s Pension payable under option (1) of Rule 8.1, the Scheme Administrator will, as soon as practicable and Subject to Rules 8.10 and 8.11 [Dependent’s Lump Sum used to purchase annuity and time limits to pay lump sum], pay out the balance of the Pre Pension Date Member’s Fund as a Uncrystallised Funds Lump Sum Death Benefits:
…
(3)
If (1) and (2) [relating to contracts and trust arrangements] is not applicable, at the discretion of the Scheme Administrator, to or for the benefit of any one or more of the following in such proportions as the Scheme Administrator decides: 
(a)
any person, charity, association, club, society or other body (including trustees of any trust whether discretionary or otherwise) whose names the Member has notified to the Scheme Administrator in writing prior to the date of the Member’s death;
 (b)
the Member’s Dependents;
 (c)
the parents and grandparents of the Member or the Member’s surviving spouse or Civil Partner and any children and remoter issue of any of them;
 (d)
any person, charity, association, club, society or other body (including trustees of any trust whether discretionary or otherwise) entitled under the Member’s will to any interest in the Member’s estate;
 (e)
the Member’s legal personal representative”
Material Facts

1. Mr David Richard Taylor, usually known as Iain, took out a personal pension with Standard Life in 2002, under the terms of the Scheme. He did not complete a form nominating a potential recipient (or recipients) of the death benefits. Mr Taylor and Ms Glover were in a relationship at the time.
2. He transferred the value of an Equitable Life pension arrangement to the personal pension. The protected rights element transferred to the Scheme was £27,367.97 and the non-protected rights element was £204,060.52. (“Protected rights” relate to a period of being contracted out of the second tier State scheme, and there are certain requirements in relation to them, including their use to provide a pension for a spouse on death.) No further contributions were made by Mr Taylor.
3. Also in 2002 Mr Taylor made a Will. It said:

“…to vest at my death, namely: to my daughter [Ms Taylor] …the sum of ONE HUNDRED THOUSAND POUNDS (£100,000) STERLING…

… I bequeath the residue of my estate to SUSAN PAMELA GLOVER …as her own absolute property…”

4. Mr Taylor and Ms Glover were married in 2005.
5. In April 2009 Mr Taylor and Ms Glover asked Will Services Scotland Ltd to draft a Will (the draft Will). The draft Will stated: 
“ I bequeath the following pecuniary legacy(ies), all free of government duties and expenses, payable as soon as convenient after my death but without interest thereon to date of payment , vis_ 

(i) My pension benefits to my wife SUSAN PATRICIA TAYLOR”
6. He also bequeathed his estate to Ms Glover (Mrs Taylor as she was at the time) or, in the event of her not surviving him for 28 days, equally between his daughter (Ms F) and Ms Glover’s two sons.
7. The draft Will was not signed by Mr Taylor.  He was working abroad – as he had for some time - and, through Ms Glover by email, raised some concerns with the drafters.  He said “I’ve had a quick read through and can see some errors and points for questions.” He also added he was unsure why Ms Glover’s sons or his daughter were included . 
8. Ms Glover raised those concerns with Will Services Scotland Ltd, who replied to Mr Taylor in April 2009.  The message was undelivered and Will Services Scotland Ltd asked Ms Glover to pass it to Mr Taylor. Will Services Scotland Ltd said that removing Mr Taylor’s daughter from the draft Will would not prevent her from making a claim under Scottish inheritance laws. 
9. Will Services Scotland Ltd heard nothing further from Mr Taylor and the draft Will remained unsigned. 
10. Mr Taylor died in April 2010. 

11. Mr W, Mr Taylor’s sister’s husband, informed Standard Life about Mr Taylor’s death. Mr W told Standard Life that he was acting on behalf of Mr Taylor’s estate. Ms Glover sent Standard Life the death certificate for Mr Taylor. A few days later Ms Glover informed Standard Life about the draft Will. 

12. Ms Glover asked for the benefits to be paid to her, as his surviving beneficiary.  Standard Life said that Ms Glover was entitled to the entire protected rights amount which in April 2010 was worth £38,726.94. Standard Life said that they had absolute discretion as to whom they could pay the non-protected rights element to and in which proportions. The non-protected rights element was worth £288,753.47 in April 2010. 

13. Standard Life completed their first assessment in July 2010. Standard Life, based on the information submitted by Ms Glover, decided to pay 80% of the non-protected rights to Ms Glover, 10% to Mr Taylor’s daughter and 10% to Ms Glover’s youngest son. 
14. Standard Life say that after they had communicated their decision to all the beneficiaries, Ms F contacted them to say that there was a valid Will in existence, but that she was unable to locate it.  

15. Standard Life decided to review their decision of July 2010. Ms F informed Standard Life that the copy of the valid Will could be found with a firm who were acting as executors. Ms Glover expressed concern to Standard Life in August 2010 saying that Ms F should not be awarded anything. Ms Glover said that Standard Life should give the draft Will priority over the 2002 Will, because the draft Will reflected Mr Taylor’s most recent intentions. In addition Ms Glover added that as a widow she should be given priority over Ms F, who was well provided for by her husband.   

16. Ms Glover also asked Standard Life to take into account that she needed to meet financial commitments and had no pension benefit to meet them.  
17. In August 2010 Standard Life said that they had to consider the contents of the 2002 Will but they also would make an award based on the fact that Ms Glover was Mr Taylor’s spouse. They agreed to release £50,000 to Ms Glover and reminded her that she could take the entire protected rights element as an annuity with Standard Life or transfer to another provider.  
18. Standard Life wrote to Ms Glover and Ms F in December 2010 with their second decision on how to settle Mr Taylor’s benefits. The total sum was £327,480.41 of which £288,753.47 was the non-protected rights element. 
19. They said they:

 “…were exercising discretion in favour of the following:

· [Ms Glover], in her capacity as Spouse, being financially dependent; being named as a beneficiary in  Mr Taylor’s will – 60%

· [Ms F], in her capacity as daughter and being named as a beneficiary in  Mr Taylor’s will – 30% 

· Ms Glover’s son, in his capacity as being financially dependent on Mr Taylor – 10%”

20. Standard Life credited Ms Glover with £123,338.17 of the non-protected rights pension – the settlement excluded the £50,000 they had already paid to Ms Glover. 
21. Ms Glover was unhappy that Ms F received £86,536 from the Plan. Ms Glover said that Standard Life had have been swayed by Mr Taylor’s intent to bequeath Ms Fletcher £100,000 but Standard Life needed to take into account, that Mr Taylor and Ms F’s relationship had broken down. 
22. In response Standard Life said that they did not take into account the personal relationship between Mr Taylor and Ms F.  It was not Standard Life’s role to evaluate how Mr Taylor’s estate was distributed nor was it their duty to make good any potential shortfall to the £100,000 bequeathed to Ms F.  
23. Standard Life added that as Ms F was named on the Will they increased the share paid to her. However, they said that they paid Ms Glover over half of Mr Taylor’s non-protected rights fund plus the entire protected rights fund.  

24. Ms Glover sought the assistance of The Pensions Advisory Service (TPAS). TPAS suggested that as Standard Life’s decision was discretionary they could consider the draft Will as the most recent record of how Mr Taylor wanted to distribute his estate.   Finally, TPAS asked why Ms Glover’s eldest son was not considered as a beneficiary by Standard Life. 
25. Standard Life contacted TPAS and accepted that they omitted to consider Ms Glover’s eldest son as a potential beneficiary and were prepared to consider him as a potential beneficiary.  Standard Life said that they did not ask to see a copy of the draft Will as it was unsigned and could not be considered an accurate indication of how Mr Taylor wanted to distribute his estate. 
26. Over the next while there was considerable correspondence about the strength of Ms Glover and Mr Taylor’s marriage.  I do not need to repeat any of that material here, save to note that different witnesses had different views.  In any event, Standard Life agreed to look at the matter again, particularly in the light of evidence about the marriage and Mr Taylor’s relationship with his daughter.
27. Standard Life completed their third review and they presented their decision in April 2013. Standard Life considered the following new evidence - information about Ms Glover and Mr Taylor’s marriage; Mr Taylor’s relationship with Ms Fletcher; Ms Glover having made no pension provision and Ms Glover having to look after her elderly parents. The letter ran to five and a half pages, of which the majority was a recital of what they had taken into account, what they had and had not had specific regard to and what the reasons for their decision were.

28. Standard Life said: 
There was conflicting information regarding the strength of Ms Glover’s marriage with Mr Taylor, and so Standard Life could not say for certain that Mr Taylor would have signed the draft Will.  

With regard to Mr Taylor’s relationship with Ms F, again there was conflicting evidence presented. Standard Life did not consider it reasonable to reduce the share awarded to Ms F.  
Mr Taylor did not make additional pension contributions into the Plan. If Mr Taylor wanted to provide for Ms Glover then he did not do so by making additional contributions into the Plan. 
Ms Glover’s parents are dependents of Ms Glover and Standard Life considered their award to Ms Glover takes into account her parent’s dependency on her. 

29. After considering the new set of facts, Standard Life made the same awards has they had in December 2010.  
Conclusions
30. Standard Life had discretion to decide how the non-protected rights should be paid out and in what proportions. 
31. Under the Scheme Rules, Standard Life had discretion as to how to deal with the payment. When exercising discretion, Standard Life have to follow certain well established principles – they must

· apply the Plan rules correctly;

· take account of all relevant information and ignore any irrelevant information;

· ask themselves the right questions; and 

· not make a decision that is perverse - meaning reaching a decision which was within the range of decisions that a reasonable person might come to.  
32. My role in the matter is to decide whether Standard Life’s decision meets the test above.  It is not for me to substitute my decision for theirs.  Whether I would myself have reached the same decision is irrelevant.

The draft Will
33. Standard Life have consistently said that they have not had regard to the draft Will. Theyhey regard the 2002 Will as material, but not the draft Will.  They have also, in their detailed third decision, which I have not reproduced here, considered whether the draft Will and associated emails should be taken as evidence of Mr Taylor’s relationship with Ms Glover and Ms F. I am satisfied that their approach to the draft Will was rational and that I should not interfere with it.
The initial decision 

34. Standard Life based their initial decision on information that Ms Glover and Mr W supplied. 
35. The 2002 Will came to light after the decision was made, but before any money was paid out.  In my view Standard Life’s decision to review the initial decision was a reasonable one.
The second decision 

36. In light of the 2002 Will, Standard Life could give consideration to all the categories of people to whom a payment could be made under Rule 8. It was Standard Life’s decision that Ms Glover fell into three categories, those being that she: was a spouse; was financially dependent on him; and was mentioned in the Will. Ms F fell into two categories –being a dependent and mentioned in the Will, with Ms Glover’s son meeting one category (a dependant). 

37. Ms Glover alleges that Standard Life were swayed by the contents of the Will in which Mr Taylor bequeathed Ms F £100,000. That was a potentially material consideration but in fact Standard Life do not say that they gave the specific amount any weight.  They do say that they took into account that she was named in the 2002 Will. 
The third decision
38. The third decision was, as I have said, extensively reasoned. It was reached after Standard Life had taken into account everything that Ms Glover wished them to. The outcome was not as she would have wished, but it is entirely rational and proper and I can see no basis on which it could be challenged.

Overall conclusion
39. This will have been, as such cases can be, a difficult case for Standard Life to consider.  Inevitably the matter will have been distressing for Ms Glover, particularly because at times Standard Life were looking into intensely personal and painful matters at a time of sadness.
40. I have considered whether the matter could have been dealt with more smoothly. It is perhaps unfortunate that Standard Life made their first decision without knowing whether there was a Will and who the executors were.  If they had known they would sooner have been able to make the enquiries that resulted in the division of the benefit eventually decided on.  But if there was maladministration at the time of the first decision, it was not the primary cause of distress to Ms Glover.  Her distress in connection with this decision arose at the time of the second and third decisions, which I consider were properly made.

41. I am unable to uphold this complaint.

Tony King

Pensions Ombudsman

11 February 2014 
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