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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMNAN
	Applicant
	Mr Michael Wray

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	Coast and Country Housing Limited (Coast & Country)


Subject

Mr Wray complains about Coast & Country’s decision not to increase his Tier 3 ill-health pension following a review of his case.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Coast & Country because they failed to make enquiries as to whether Mr Wray was capable of obtaining gainful employment of more than 30 hours per week. 
DETAILED DETERMINATION
Scheme Regulations

1. Relevant to this complaint are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations). The relevant provision under the 2008 Regulations is contained in regulation 20 (see Appendix). There are three tiers of pension:

Tier 1 - Permanently incapable and no prospect of obtaining gainful employment before age 65 (can never work again). The pension is based on accrued membership plus enhancement of 100% of service to age 65.

Tier 2 - Permanently incapable and no prospect of obtaining gainful employment within three years of leaving but likely to before age 65. The pension is based on accrued membership plus enhancement of 25% of service to age 65.

Tier 3 - Permanently incapable of current job but able to obtain gainful employment within three years of leaving. The pension is based on accrued membership only with no enhancement.

2. A Tier 3 pension will be paid for a maximum of three years from the date employment ceased. Payment of the pension will be suspended on re-employment. If the pension is still in payment after 18 months from the date employment ceased the case will be reviewed. The Regulations provide that the relevant authority is required to make enquiries as to the individual's current employment and if he is not in gainful employment, must obtain a further certificate from an independent registered medical practitioner as to whether he still has a reduced likelihood of undertaking gainful employment and whether he is likely to be capable of gainful employment within three years from the date employment ceased. 
3. The Regulations allow that a Tier 3 pension can be increased to Tier 2 at any time up to three years after the Tier 3 pension ends.
Material Facts

4. Mr Wray was employed by Coast & Country as a plumber and was a member of the Scheme.

5. In July 2008 Mr Wray sustained injuries to his back whilst at work and went on long term sick leave. Mr Wray returned to work on light duties and subsequently on full duties. Mr Wray had further various episodes of back pain and time off sick until his employment was terminated on 9 November 2009.  
6. Mr Wray’s case was referred to Dr Trafford, an independent registered medical practitioner, who signed a “Certificate of Permanent Incapacity” recommending that Mr Wray should be awarded a Tier 3 ill-health pension.
7. In July 2011, Coast & Country advised Mr Wray that they were reviewing his eligibility to receive an ill-health pension and asked him to complete a review form. Mr Wray completed the form on 14 July 2011 stating that he had not found alternative employment since his employment with Coast & Country had ended.

8. With his review form Mr Wray provided a copy of a report prepared in relation to a personal injury claim. The report, which was dated 18 September 2010, said:
“In terms of his employment, having currently been discharged from his work as a result of his on-going back problem then I belief (sic) his opportunities in the job market are limited. It is unlikely that given his weight, his other medical problems of diabetes and hypertension and (most importantly) his longstanding low back condition, that he will at any time in the future and up to his retirement age be capable of undertaking significant physical work over several hours on a day to day basis.
Nevertheless, his symptoms should not currently preclude his ability to undertake employment that involved lighter duties, or varied activities, even if this involved some lifting or carrying…”       
9. The Ill Health Third Tier Review certificate was signed on 20 July 2011 by Dr Hynes, an independent registered medical practitioner. He said that Mr Wray “has a reasonable prospect of being capable of undertaking other gainful employment whether in local government or elsewhere before age 65” and “still has a reasonable prospect of being capable of undertaking gainful employment within 3 years of retirement date”.
10. The letter to Coast & Country accompanying the certificate said “The information provided in the Specialist’s report supports the view that at the time the report was written in August last year Mr Wray was medically capable of gainful employment.” The form itself did not call for comment on, or certification of, whether Mr Wray was at that time capable of gainful employment.
11. On 28 July 2011 Coast & Country, recognising a lack of clarity on the form as the whether the three year period was (as it should have been) the balance of three years from November 2009, asked Dr Hynes to clarify whether, in his opinion, Mr Wray continued to meet the criteria to be awarded a Tier 3 ill health benefit until November 2012. Dr Hynes responded in a letter dated 11 August 2011 as follows:

“I can confirm that my advice is that Mr Wray remains likely to be capable of undertaking gainful employment within 3 years of his retirement date. My understanding is that therefore he still qualifies to receive third tier benefits for a further 18 months up to the 3 years.”
12. Mr Wray was informed by way of a letter dated 16 August 2011 that he would continue to receive Tier 3 benefits until 8 November 2012. The letter advised Mr Wray of his right to appeal the decision under the Scheme’s Internal Dispute Resolution Procedure (IDRP). In effect the appeal was against the decision that he was still likely to be capable of undertaking gainful employment before November 2012 and so should not be awarded Tier 2 benefits instead of Tier 3.
13. Mr Wray instigated Stage 1 of the IDRP on 15 January 2012. In his letter of appeal Mr Wray said that he had been diagnosed with degenerative scoliosis and that he was not capable of gainful employment because of the pain he suffers and therefore his ill health award should be increased to Tier 2. 
14. Coast & Country wrote to Mr Wray’s GP and asked for information regarding Mr Wray’s current state of health, details about his back condition and any changes since November 2009.   
15. Mr Wray’s GP responded on 8 March 2012 and said that Mr Wray had been troubled with lower back pain radiating to his leg due to a trapped sciatic nerve and spinal arthritis. The letter said that Mr Wray also suffers from hypertension and type 2 diabetes and concluded “His physical fitness and back pain have improved but he is still not fit to return to work.”
16. On 22 March 2012 Coast & Country wrote to Mr Wray’s GP requesting further information about Mr Wray’s ability to return to his post as a plumber or to a position with lighter duties and varied activities. 
17. Mr Wray’s GP responded on 30 March 2012 and said “In reply to your first question weather (sic) Mr Wray could return to work as a plumber, it seems unlikely in the near future. With regard to weather (sic) he could return on lighter duties, it is very difficult to say unless there is significant improvement of his on-going back problems.”  

18. Mr Wray’s case was referred to Dr Andrews, an independent registered medical practitioner, who signed the Ill Health Third Tier Review certificate on 1 May 2012 recommending that Mr Wray was still likely to be capable on undertaking gainful employment within three years of leaving Coast & Country’s employment and therefore was not eligible for an uplift to a Tier 2 award. 
19. Dr Andrews sent the certificate to Coast & Country on 25 April 2012. The accompanying letter said “Mr Wray has not given his consent to release medical information to you and so I cannot provide any further information without that consent.”

20. On 3 May 2012 Coast & Country wrote to Mr Wray and said that based on the information provided they had decided not to award an uplift to Tier 2 ill health benefits. The letter provided details of how to appeal the decision and said:

“I have now received the certified opinion from the independent doctor…He has advised that you are still suffering from the condition that made you permanently incapable of performing your former duties because of ill health but due to that condition you do not have a reduced likelihood of being capable of undertaking gainful employment before normal retirement date.”  
21. Mr Wray appealed the decision on 28 July 2012 under Stage 2 of IDRP.  The Stage 2 IDRP decision maker had before him the certificate dated 1 May 2012, the GP letters dated 8 and 30 March 2012, the letter dated 3 May 2012, the medical report dated 18 September 2010 and details of Mr Wray’s current medication. The Stage 1 decision was upheld at Stage 2 on the grounds that the GP letters dated 8 and 30 March 2012 and the medical report dated 18 September 2010 did not contain anything to contradict the certificate completed by Dr Andrews on 1 May 2012 which stated that Mr Wray did not have a reduced likelihood of being capable of undertaking any gainful employment. 
22. Mr Wray’s ill-health pension ceased to be paid on 8 November 2012. 

Conclusions

23. In order to be entitled to a pension under Regulation 20 of the 2008 Regulations, Mr Wray had to be permanently incapable of discharging efficiently the duties of his current employment and have a reduced likelihood of obtaining any gainful employment before his normal retirement age. 'Permanently' is defined as until, at the earliest, his 65th birthday. 

24. The decision as to whether Mr Wray met these requirements fell to his employer (Coast & Country) in the first instance.

25. Coast & Country decided in November 2009 that Mr Wray was permanently incapable of discharging efficiently the duties of his current employment but that it was likely that he would be able to obtain gainful employment within three years of leaving their employment, so he was awarded a Tier 3 ill-health pension.
26. Regulation 20(7) requires that once Tier 3 benefits have been in payment for 18 months, inquiries shall be made as to the individual’s current employment. If he is not in gainful employment, the authority shall obtain a further certificate from an independent registered medical practitioner as to the matters set out in Regulation 20(5). 

27. Thus, having established that Mr Wray was not in gainful employment the decision Coast & Country needed to take at the 18 month review was whether the likelihood of him obtaining any gainful employment within three years of the termination of his employment had altered. If the position had changed and the medical evidence indicated that Mr Wray was now capable of obtaining gainful employment then, in accordance with Regulation 20(8) Coast & Country were able to stop payment of the ill-health pension altogether. Alternatively, if the position was that Mr Wray was not currently able to obtain gainful employment but there was still likelihood that he would be able to do so within three years of leaving Coast & Country’s employment the Tier 3 pension would continue to be paid for the remainder of the three year period. Finally, if the medical evidence showed that Mr Wray had no prospect of obtaining gainful employment within three years of leaving but was likely to before age 65 then, in accordance with Regulation 20(11) the Tier 3 award could be uplifted to Tier 2. 
28. Before making such a decision, Coast & Country needed to obtain a certificate from a suitably qualified independent registered medical practitioner. Other than in relation to a Regulation 20(11) decision, the certifying practitioner had to be "independent" in the terms set out in Regulation 56(1) of the Local Government Pension Scheme (Administration) Regulations 2008.
29. At the time the review was undertaken, in July 2011, Coast & Country had before them the medical evidence from the original decision to award a Tier 3 ill-health pension and the report dated 18 September 2010 which said that Mr Wray’s “symptoms should not currently preclude his ability to undertake employment that involved lighter duties, or varied activities, even if this involved some lifting or carrying…” Dr Hynes reached the view that Mr Wray’s ill-health pension should remain at Tier 3 on the grounds that Mr Wray remained likely to be capable of obtaining gainful employment within three years of the termination of his employment. Coast & Country accepted Dr Hynes's recommendation and Mr Wray’s pension continued at the same rate.
30. Mr Wray’s case was considered twice more on appeal. At the first review in May 2012, Dr Andrews the independent registered medical practitioner had before him reports from Mr Wray’s GP dated 8 and 30 March 2012 and the medical report dated 18 September 2010. The GP said that although Mr Wray’s symptoms had improved it seemed unlikely he could return to work in the near future and that it was difficult to say whether he could return to lighter duties “unless there is significant improvement of his on-going back problems.” 
31. Dr Andrews, having examined Mr Wray, reached the view that Mr Wray was still likely to be capable on undertaking gainful employment within three years of leaving Coast & Country’s employment. Coast & Country accepted Dr Andrews' recommendation and decided not to increase Mr Wray’s award to a Tier 2 ill health pension. The position remained the same at the second review in July 2012.
32. The matter was considered by different independent registered medical practitioners on each occasion and both Dr Hynes and Dr Andrews provided the appropriate certification and I am satisfied that both physicians can be classed as “independent” in the terms set out in Regulation 56(1). Further, having received the required certification Coast & Country reached its decision in a proper manner. 
33. Coast & Country were required to satisfy themselves as to whether Mr Wray was medically capable of obtaining gainful employment. Gainful employment means paid employment for not less than 30 hours in each week for a period of not less than 12 months. 
34. The specialist in September 2010 said “his symptoms should not currently preclude his ability to undertake employment that involved lighter duties, or varied activities, even if this involved some lifting or carrying”. Dr Hynes said that based on that report Mr Wray was in 2010 capable of gainful employment, but Coast & Country apparently did not take this as meaning that the Tier 3 pension should cease.
35. The information obtained from Mr Wray’s GP was that Mr Wray’s “physical fitness and back pain have improved”. But the GP also stated that Mr Wray was not currently fit for work although he did not comment when he might be fit. 
36. So there is an unresolved conflict between (a) Dr Hynes’ view based on the 2010 report that Mr Wray was capable of gainful employment in 2010 (b) the decision as at May 2011 that Tier 3 benefits should continue and (c) the GP’s opinion that Mr Wray was not fit for work. I think the conflict may stem from a lack of clarity as to what gainful employment meant. So whilst consideration was clearly given as to whether Mr Wray might work again in the future it is not clear that any specific consideration was given by Coast & Country as to whether he might be capable of obtaining gainful employment of more than 30 hours per week. Not to have done so amounts to maladministration.
37. I am therefore remitting the matter to Coast & Country to consider afresh.
Directions   
38. Within 56 days of the date of this determination, Coast & Country shall, having obtained appropriate medical advice, reconsider whether Mr Wray was capable of obtaining gainful employment in July 2011 of more than 30 hours per week and issue a further decision.  

39. In the event that it is decided that Mr Wray was entitled to have been upgraded to Tier 2 benefits at any time from July 2011, the additional benefits shall be put into payment as soon as is practicable with simple interest at the average rate for the time being payable by the reference banks, from the due date of each payment to the date of actual payment. 

Tony King 

Pensions Ombudsman 

31 March 2014
Appendix 
The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007

“20      (1)
If an employing authority determine, in the case of a member who                     satisfies one of the qualifying conditions in regulation 5-

(a)
to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and

(b)
that he has a reduced likelihood of obtaining any gainful employment before his normal retirement age,

they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4), as the case may be.

(2)
If the authority determine that there is no reasonable prospect of his obtaining any gainful employment before his normal retirement age, his benefits are increased-

(a)
as if the date on which he leaves his employment were his normal retirement age; and

(b)
by adding to his total membership at that date the whole of the period between that date and the date on which he would have retired at normal retirement age.

(3)
If the authority determine that, although he cannot obtain gainful employment within three years of leaving his employment, it is likely that he will be able to obtain any gainful employment before his normal retirement age, his benefits are increased-

(a)
as if the date on which he leaves his employment were his normal retirement age; and
(b)
by adding to his total membership at that date 25% of the period between that date and the date on which he would have retired at normal retirement age.

(4)
If the authority determine that it is likely that he will be able to obtain any gainful employment within three years of leaving his employment, his benefits-

(a)
are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age; and

(b)
unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.

(5)
Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of obtaining any gainful employment before reaching his normal retirement age...

(7)      (a)
Subject to sub-paragraph (c), once benefits under paragraph (4) have been in payment to a person for 18 months, the authority shall make inquiries as to his current employment.
(b)
If he is not in gainful employment, the authority shall obtain a further certificate from an independent registered medical practitioner as to the matters set out in paragraph (5).

(c)
Sub-paragraph (a) does not apply where a person reaches normal retirement age.
(8)       (a)
The authority shall discontinue the payment of benefits under paragraph (4) if they consider



(i)
that the person is in gainful employment; or
(ii)
in reliance on the certificate obtained under paragraph (7)(b), that he is capable of  undertaking  such employment

and may recover any payment made in respect of any period before discontinuance during which they consider him to have been in gainful employment.

(b) 
Subject to sub-paragraph (bb), the authority shall in any event discontinue the payment of benefits under paragraph (4) after they have been in payment to a person for three years.


(bb)
Paragraph (b) does not apply where a person reaches the age of 65.

 
(c)
The authority shall forthwith notify the appropriate administering authority of any action they have taken under this paragraph…

(11)     (a)
An authority which has made a determination under paragraph 4) in respect of a member may make a subsequent determination under paragraph (3) in respect of him.

(aa)
A subsequent determination under paragraph (3) must be made within three years of the date that payment of benefits is discontinued under paragraph (8), or before the member reaches the age of 65 if earlier.

(b)
Any increase in benefits payable as a result of any such subsequent determination is payable from the date of that determination.

...

(14)
In this regulation- "gainful employment" means paid employment for not less than 30 hours in each week for a period of not less than 12 months;

"permanently incapable" means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday; and...”
The Local Government Pension Scheme (Administration) Regulations 2008
“56 
First instance determinations: ill-health

(1)
Subject to paragraph (1A), an independent registered medical practitioner ("IRMP") from whom a certificate is obtained under regulation 20(5) of the Benefits Regulations in respect of a determination under paragraph (2), (3) or (4) of that regulation (early leavers: ill-health) must be in a position to declare that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the employing authority or any other party in relation to the same case,

and he must include a statement to that effect in his certificate.

(1A)
Paragraph (1)(a) does not apply where a further certificate is requested for the purposes of regulation 20(7) of the Benefits Regulations...

(3)
The employing authority and the IRMP must have regard to guidance given by the Secretary of State when carrying out their functions under this regulation, and-

(a)
in the case of the employing authority, when making a determination under regulation 20 of the Benefits Regulations; or

(b)
in the case of the IRMP, when expressing an opinion as to the matters set out in regulation 20(5) and regulation 31(2) (early payment of pension: ill health) of those Regulations.”
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