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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Ms Sandra Lowe

	Scheme
	NHS Pension Scheme

	Respondent(s) 
	NHS Pensions



Subject

Mrs Lowe complains that NHS Pensions have not awarded her a tier 2 ill health pension. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NHS Pensions because they incorrectly applied the criteria – in particular by deferring a decision concerning the effectiveness of future treatment rather than reaching a conclusion about it on the balance of probabilities at the time.  
DETAILED DETERMINATION
The National Health Service Pension Scheme Regulations 1995 (as relevant)

“E2A Ill health pension on early retirement

(1)
This regulation applies to a member who-

(a)
retires from pensionable employment on or after 1st April 2008

2)
A member to whom this regulation applies who retires from pensionable employment before normal benefit age shall be entitled to a pension under this regulation if-

(b)
the member's employment is terminated because of physical or mental infirmity as a result of which the member is-

(i)
permanently incapable of efficiently discharging the duties of that employment (the "tier 1 condition"); or 

(ii)
permanently incapable of regular employment of like duration (the "tier 2 condition") in addition to meeting the tier 1 condition.

(3)
Subject to paragraph (4), the pension to which a member is entitled-

(a)
upon satisfaction of the tier 1 condition ("the tier 1 pension"), or 

(b)
upon satisfaction of the tier 2 condition in addition to meeting the tier 1 condition ("the tier 2 pension"), 

will be calculated as described in regulation E1 [Normal Retirement Pension]

(4)
… if the member meets the tier 2 condition in addition to meeting the tier 1 condition, the pensionable service on which the pension is based will be increased by two-thirds of the pensionable service the member could have completed had he stayed in pensionable employment until normal benefit age.
…
(14)
For the purposes of determining whether a member is permanently incapable of regular employment under paragraph (2)(b)(ii), the Secretary of State shall have regard to the factors in paragraph (16) (no one of which shall be decisive) and disregard the factors in paragraph (17).
…
(16)
The factors to be taken into account for paragraph (14) are-

(a)
whether the member has received appropriate medical treatment in respect of the incapacity; and 

(b)
such reasonable employment as the member would be capable of engaging in if due regard is given to the member's-

(i)
mental capacity; 

(ii)
physical capacity; 

(iii)
previous training; and 

(iv)
previous practical, professional and vocational experience, 

irrespective of whether or not such employment is actually available to the member; 

(17)
The factors to be disregarded for paragraph (14) are-

(a)
the member's personal preference for or against engaging in any particular employment; and 

(b)
the geographical location of the member. 

(18)
For the purpose of this regulation-

"appropriate medical treatment" means such medical treatment as it would be normal to receive in respect of the incapacity, but does not include any treatment that the Secretary of State considers-

(a)
that it would be reasonable for the member to refuse,

(b)
would provide no benefit to restoring the member's capacity for-

(i)
efficiently discharging the duties of the member's employment under paragraph (2)(b)(i), or

(ii)
regular employment of like duration under paragraph (2)(b)(ii),

before the member reaches normal benefit age; and

(c)
that, through no fault on the part of the member, it is not possible for the member to receive before the member reaches normal benefit age;

"permanently" means the period until normal benefit age; and

"regular employment of like duration" means-

(a)
in the case of a non-GP provider, such employment as the Secretary of State considers would involve a similar level of engagement to the member's current pensionable service as a non-GP provider; and

(b)
in all other cases, where prior to retiring from employment that is pensionable the member was employed-

(i)
on a whole-time basis, regular employment on a whole-time basis;

(ii)
on a part-time basis, regular employment on a part-time basis,

regard being had to the number of hours, half-days and sessions the member worked in that employment.”
“E2B Re-assessment of ill health condition determined under regulation E2A

(1)
This regulation applies to a member in receipt of a tier 1 pension under regulation E2A. 

(2)
A member to whom this regulation applies may ask the Secretary of State to consider whether the member subsequently meets the tier 2 condition if-

(a)
by notice in writing at the time of award of the pension, the Secretary of State informed the member that the member's case may be considered once within a period of three years commencing with the date of that award to determine whether the member satisfies the tier 2 condition at the date of such a consideration; 

(b)
the member provides further medical evidence to the Secretary of State relating to the satisfaction of the tier 2 condition at the date of the Secretary of State's consideration and that further medical evidence is provided-

(i)
in the case of a member who does not engage in further NHS employment during the three year period referred to in (a), before the end of that period; 

(c)
that further medical evidence relates to the same physical or mental infirmity that qualified the member for the member's tier 1 pension….
(3)
If, after considering the further medical evidence provided by a member, the Secretary of State determines that the member satisfies the tier 2 condition-

(a)
the Secretary of State shall pay from the date of that determination a tier 2 pension under regulation E2A(2) in place of the tier 1 pension being paid to that member; and 

(b)
that pension shall be calculated in accordance with paragraph (4) of regulation E2A and as if that paragraph included the words "from the date of the Secretary of State's determination under regulation E2B" after "employment".

(4)
Only one consideration of a member's case may be undertaken under this regulation.”  
Material Facts

1. Mrs Lowe qualified as a Mental Health nurse in 2002. She was employed by Northumberland, Tyne and Wear NHS Trust (the Trust) on a full time basis. 
2. Mrs Lowe’s first symptoms of pain to the right knee and lower back started in 2005, and became worse in April 2006 when she had to restrain a psychiatric patient. Then, in April 2007, she tripped at work resulting in further lower back pain. In 2007 Mrs Lowe had surgery to her spine to correct her symptoms. 

3. Mrs Lowe was diagnosed as suffering from spondylolisthesis. She had long periods of sick leave. 

4. The Trust’s Occupational Health Physician, Dr Kerry reviewed Mrs Lowe’s fitness to return to work on 7 August 2009 and said that Mrs Lowe did not have any prospect of returning to work and  that “[he] would therefore recommend she apply for ill health retirement.”

5. On 8 August 2009 Mrs Lowe’s manager asked Dr Kerry to provide evidence to support his recommendation that Mrs Lowe should apply for ill health retirement. 

6. Dr Kerry replied on 11 September 2009, saying that Mrs Lowe had undergone a full range of treatment and would permanently remain unfit for work. Therefore she should consider applying for ill health retirement.
7. On 27 October 2009, Mrs Lowe’s employment was terminated on grounds of ill health.  In the termination letter, the Trust arranged for ill health early retirement forms to be sent and noted that “…any decision regarding your pension is independent of the Trust.” On the same day, the Trust sent Mrs Lowe a partially completed ill health retirement form which she was asked to complete. 
8. The completed application form was received by NHS Pensions on 10 November 2009. It contained medical reports from Mrs Lowe’s GP and Dr Kerry.
9. NHS Pensions use ATOS Healthcare to advise them in relation to such applications. Indeed at the first stage, ATOS Healthcare have the authority to make decisions on the Secretary of State’s behalf. NHS Pensions tend to use the term “the Scheme’s Medical Adviser” as general description of whichever physician employed by ATOS Healthcare is advising from time to time. I have adopted the same convention in using the term “medical adviser” below (other than where distinguishing is helpful). 
10. NHS Pensions contacted Mrs Lowe on 24 December 2009 and said that there was “insufficient evidence for us to make a decision”.  They said that the medical adviser had said that “…currently available information is insufficient to reliably advise…” whether she met the tier 1 condition.  The medical adviser had noted that “…though opinion is guarded on return to work fitness there is a possibility that further surgery could lead to an improvement in her condition.” NHS Pensions’ letter concluded by saying “We apologise for the inconvenience that this delay may cause, but we must emphasise that NHS Pensions has to be certain that you are permanently incapable of carrying out your NHS duties before a decision can be made.”
11. Further medical evidence was supplied by Mrs Lowe in July 2010. She was being supported by the Royal College of Nursing, who asked for the application for ill health retirement to be reviewed. The medical evidence contained reports from consultant orthopaedic spinal surgeons and consultants in pain management. In summary it was as follows. 
Dr Fender, Consultant Orthopaedic Spinal Surgeon said on 9 February 2009 that after surgery her conditions worsened. He recommended another surgical procedure as there was no other treatment available. Dr Fender wanted to see Mrs Lowe on 18 August 2009, but Mrs Lowe could not make the appointment. Dr Fender’s concerns were that while surgery was the only option it should not be considered lightly. Dr Fender said that he would not rush into surgery. 
Sister Walker, Clinical Nurse in Pain Management, said on 13 May 2009 that Mrs Lowe suffered from severe pain down her right leg and lower back. 

Dr Marks, a Consultant Neurosurgeon said that in his view further opinions should be sought as to whether surgery would be beneficial for Mrs Lowe. 

A second opinion was obtained from Professor Greenough, a Consultant Spinal Surgeon on 21 January 2010. He said that there was no loosening of metalwork previously attached to the spine and that further surgery would not offer relief as Mrs Lowe considered the pain to be neuropathic rather than spinal.  
Dr Jones, a Consultant in Pain Management, said in 29 April 2010 that he was planning to offer radiofrequency treatment to Mrs Lowe, in the hope it would offer long term pain relief. 

12. In November 2010, NHS Pensions wrote saying “…we are unable to accept your application for Ill Health Retirement Benefits”. They included a lengthy quotation from the medical adviser’s report without further comment. The medical adviser said that “It is considered that the currently available information does not presently indicate that [Mrs Lowe] is, on the balance of probabilities, permanently incapable of the duties of the NHS employment.” The medical adviser referred to planned surgery and then said “It is therefore considered premature to say she is permanently unfit until this surgery has been carried out and the results known.”
13. Mrs Lowe complained to her MP who contacted NHS Pensions. At NHS Pensions’ request, Dr Ewen of ATOS Healthcare reviewed the matter in late November 2010 and provided an opinion. Dr Ewen said that it was unclear whether Mrs Lowe had cancelled the surgical procedure.  In any event, he had to reach his opinion on the likely impact surgery would have on Mrs Lowe’s condition.  It was Dr Ewen’s opinion that even after surgical intervention, Mrs Lowe’s condition would not improve. 

14. Dr Ewen said that he could recommend Mrs Lowe for tier 1 ill health retirement.  With regard to tier 2, Dr Ewen’s view was that there was “insufficient clarity about the ongoing surgical and pain specialist management to assess the likelihood of symptom and functional improvement within the next 3 years.” He suggested that Mrs Lowe should be given the option to ask for a reassessment at a time of her own choosing within three years (under Regulation E2B, though he did not refer to it expressly).

15. NHS Pensions wrote to Mrs Lowe on 20 December 2010 and informed her that she had been awarded tier 1 benefits. That decision was expressly made by the decision maker, in the following terms:

“In light of the medical adviser’s comments I have concluded that, on the balance of probabilities…there is sufficient doubt about how much functional capacity you might regain in the context of your ability to carry out your NHS duties effectively. As such I am satisfied that you satisfy the Tier 1 conditions as described above.”

16. The following paragraph said::
“Turning now to the question of Tier 2 benefits. Our medical adviser has said that whilst there is enough evidence to say that you are permanently incapable of carrying out your NHS duties, there is insufficient clarity about the ongoing surgical and pain specialist management to assess the likelihood of symptom and functional improvement within the next three years in the context of regular employment. In his opinion this will depend on whether surgery is pursued, postponed or declined, and how you respond in the longer term to other treatments. He has therefore recommended giving leave for a reassessment of your benefits within the next 3 years at a time of your own choosing to see whether the evidence then demonstrates that you meet the Tier 2 condition.”
17. Mrs Lowe complained to NHS Pensions using the Internal Dispute Resolution procedure. NHS Pensions obtained a further opinion from a Dr McElearney. He said that Mrs Lowe had done well after radiofrequency treatment. Further courses of radiofrequency were planned if required. Therefore while there was scope for on-going treatment, he said that he could not recommend tier 2. However, future reassessment for tier 2 could be undertaken. 

18. NHS Pensions’ “Dispute Manager” wrote to Mrs Lowe saying that she accepted the recommendation of the medical adviser and did not uphold the dispute.
Conclusions

The basis of my decision
19. This is not a full appeal against NHS Pensions’ decision, to include a review of the evidence and the possibility of a decision from me as to Mrs Lowe’s eligibility.  It is essentially a procedural review as I explain below.  
20. Dealing with the decision of trustees in the context of incapacity in Harris v Shuttleworth [1995] OPLR 79, the judge summarised trustees’ responsibilities as follows:
“(a)
The Trustees must ask themselves the correct questions.

(b)
They must direct themselves correctly in law; in particular they must adopt a correct construction of the Pension Fund Rules.

(c)
They must not arrive at a perverse decision, ie a decision to which no reasonable body of Trustees could arrive, and they must take into account all relevant but no irrelevant factors.”

21. In a subsequent case, Wild v Smith [1996] OPLR 129, the judge noted that the above formulation was virtually the same as what is known, in a public law context, as “Wednesbury reasonableness”, so it is quite safe to apply it to a decision by NHS Pensions.

22. A much more recent decision of the Supreme Court has recognised a distinction between exercise of discretion and reaching a decision. In Futter v HMRC [2013] UKSC 26, Lord Walker observed (in connection with a decision about ill-health):

“…under the British Leyland Scheme the corporate trustee did not have any real discretion about disability benefit. It had to exercise a judgment on an issue of fact (permanent disability from any employment). That is an issue on which the court would be much more ready to intervene if the trustee had failed to grasp the real facts. It is an intermediate situation which is arguably closer to a mistaken judgment on an issue of fact than to the defective exercise of discretion.”
23. And, though it is perhaps obvious, I would add that in addition to correctly construing the relevant pension scheme’s provisions, the decision maker must follow a process that is consistent with them.

Mrs Lowe’s case
24. In December 2009 NHS Pensions told Mrs Lowe that they were deferring making a decision for six months. There is no basis in the regulations for that deferral. The author of the letter said that certainty was required as to whether Mrs Lowe met the relevant conditions, but in reality there needed to be a decision on the balance of probabilities. If Mrs Lowe would have been permanently incapacitated without surgery, then what was needed was a decision on the probability of the surgery altering that.

25. Some medical judgments are difficult and, as I note below, deferring a decision might have been in Mrs Lowe’s interests. But properly, under the regulations, the decision should have been made at the time.  If NHS Pensions had written to Mrs Lowe to explain that on present evidence they considered that the treatment was likely to mean that her incapacity was not permanent, but that they were prepared to wait until after it in order to find out, that would have been reasonable. But it is not what happened (and that does not seem to have been the reason for deferral).

26. In November 2010 ATOS Healthcare rejected the application . What the medical adviser said was that the presently available information did not indicate that Mrs Lowe was permanently incapable. That seems to me to fall short of a decision that on the balance of probabilities she was not permanently incapable – which is what was needed to reject the application. Consistently, the medical adviser went on to say that the results of the surgery were necessary before it could be said that she was permanently incapable.
27. In my view there was no proper decision at that point, any more than there had been a decision in December 2009. It might have been difficult, but NHS Pensions, could have asked the medical adviser to look at  what the probable outcome of surgery would be.  (The specific requirement in the regulations for the Secretary of State to take into account appropriate medical treatment is not relevant, since that relates to past treatment.)
28. In dealing with the first stage ATOS Healthcare were acting under delegated authority and I understand that NHS Pensions accept responsibility for their actions. I therefore find against NHS Pensions in relation to the deferment in December 2009 and the rejection in November 2010.
29. In December 2010, the November decision was, in effect, reversed and a tier 1 pension was granted with effect from the date of termination of Mrs Lowe’s employment. However, in what was otherwise a clear and thoughtful recommendation, Dr Ewen chose not to reach an opinion about tier 2. He said it was not possible to assess the extent of improvement in the next three years.  If he was considering improvement he must have thought that in the absence of effective treatment Mrs Lowe would meet the tier 2 condition. So, once again, what was needed was an opinion as to the probability of future treatment succeeding.  (It seems to me that regulation E2B is not apt to dealing with uncertainties about future improvement, there being no provision for deferment of a decision due to uncertainty. It is really directed at uncertainties about conditions that may worsen – that is, where the tier 1 decision was right at the time it was made, but within three years the incapacity may reach the tier 2 condition.)
30. The absence of such an opinion does not itself make NHS Pensions’ decision faulty. It might have been reasonable for them to infer that it was probable that Mrs Lowe’s condition would improve with treatment so that she did not at that point in time meet the tier 2 condition. But there is nothing in the December 2010 decision to indicate that they drew such an inference.  The letter does no more than repeat his recommendations and does not expressly say anything about NHS Pensions’ own decision about tier 2 or the reasons for it. And in fact I do not think there is anything in Dr Ewan’s recommendation that would allow such an inference to be drawn.
31. In effect NHS Pensions accepted Dr Ewan’s recommendation entirely. His reasons must be taken to have been their own reasons. I find the November 2010 decision on tier 2 benefits faulty.  NHS Pension did not decide whether, at the time of the decision, it was probable that future treatments would mean that Mrs Lowe did not meet the tier 2 condition.  Instead the decision was deferred to a later date.
32. Mrs Lowe left employment in October 2009.  It took more than a year for a proper decision to be made about tier 1 benefits.  It may be that the delay was to her advantage.  If proper decisions had been made in December 2009 and November 2010, they might not have been in her favour.  However, in relation to the 2009 deferral at least, that seems unlikely. The medical adviser said it was “possible” that treatment would lead to an improvement. That suggests that he or she did not think it probable. If they had the application would have been rejected. If it was only possible that there would have been an improvement, then the decision maker might well (had he or she put their mind to it) have thought it probable that there would not.
33. However, it would be altogether artificial to require a reassessment solely as at 2009 or 2010 when the maladministration took place.  It will now be clear whether the future treatment was effective.  If Mrs Lowe does not now meet the tier 2 criteria, then it will be very difficult for NHS Pensions to reach a decision that in 2009 or 2010 she did meet it on the grounds that it would then have seemed probable that the future treatment would be ineffective. But such a decision would have been a possible outcome at the time. On the other hand, if Mrs Lowe does now meet the tier 2 criteria it is possible that she first did so at any time between 2009 and the present. If the initial decision had been made correctly, with tier 2 refused, then Mrs Lowe would only have had one opportunity for a reassessment.  It is not, however, possible to say when that might have occurred. The only practical option is to consider whether she qualified for tier 2 at any time.
34. So my direction below is for a re-assessment now, based on such medical evidence as Mrs Lowe may provide, or NHS Pensions may require.  As part of that reassessment NHS Pensions should consider whether at any time since 27 October 2009 Mrs Lowe should properly have been regarded as meeting the tier 2 condition, and if so, when.  
35. Further, the length of time that the process took will have caused Mrs Lowe some unnecessary distress, for which she should be compensated.

Directions 

36. Within 56 days of this Determination (or such longer period as Mrs Lowe may agree to) NHS Pensions are to decide whether Mrs Lowe meets or should have been regarded as meeting the tier 2 criteria with reference to such medical evidence as she may provide or they may require.

37. In the event that tier 2 benefits are payable from any point in the past, then past instalments of the difference between tier 1 and tier 2 are to be paid with simple interest at the average rate for the time being payable by the reference banks from the due date to the date of payment.

38. Within 28 days of the date of this Determination NHS Pensions are to pay Mrs Lowe £200 as compensation for distress. 
Tony King 

Pensions Ombudsman

31 March 2014
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