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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Keith Bone

	Scheme
	Scottish Widows Stakeholder Pension Plan

	Respondents
	Scottish Widows plc (Scottish Widows)


Subject
Mr Bone complains that Scottish Widows did not collect contracted out rebates to invest in his Stakeholder Pension Plan (the Stakeholder Plan). 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Scottish Widows because Scottish Widows failed to collect and invest the rebates as had been agreed. 

DETAILED DETERMINATION
1. Mr Bone’s date of birth is 4 August 1962. 
2. He held a personal pension plan (Policy number Z0386459) with Scottish Widows. This plan was contracted out of the State Earnings Related Pension Scheme (SERPS). In October 2001 this plan was converted to a Stakeholder Pension Plan. Mr Bone understood that the new plan would continue to be contracted out, but since inception no rebate payments have been received.
3. In April 2002 SERPS was replaced by the State Second Pension (S2P).
4. Mr Bone wrote to Scottish Widows on 9 March 2012 to ask for an explanation why the contracted out rebates had not continued to be collected and to request an estimate of the value of the rebates since 2001 had they been invested in the Stakeholder Plan as had been intended.
5. Scottish Widows apologised for failing to contract Mr Bone out of S2P under his Stakeholder Plan and, based on earnings information provided by him, calculated that the total rebates not collected amounted to £11,101.44 including tax relief. 
6. They estimated that the value of the missing rebates at Mr Bone’s State Pension Age (SPA) was £42,200 based on a growth rate of 7% per annum and that the corresponding value under S2P was £45,800 using a revaluation rate of 4% per annum and applying the appropriate FSA projected annuity rate. They therefore concluded that Mr Bone would benefit from the error. They offered him £75 compensation for their failure to act on his instructions. 
Summary of Mr Bone’s position  
7. Mr Bone says that the error by Scottish Widows has resulted in them ignoring the specific instructions which he had given as part of his financial planning and removing the funds from the financial vehicle he had chosen. This has far-reaching implications for him including when he may retire, the availability of funds and how he can use the funds.

8. Mr Bone further says that opinions so far have only considered the financial implications of the pension plan at SPA. He contends that the valuations are estimates of the plan value and can only be subjective. This does not take into account how he wished his funds to be invested or how and when he would use the fund.

9. He argues that there is a fundamental difference between the Stakeholder Plan and S2P in how and when it can be utilised. He says that these are known and must be factored into any decision.

10. He says that the Stakeholder Plan enables him to:

take a pension at age 55 (or choose an appropriate age between 55 and 75);

take 25% of the value of the fund as a tax free lump sum;

take an annuity from a choice of providers;

and

the fund is payable in the event of his death.

he is able to name his beneficiary in the event of his death

Whereas S2P is:

· fixed at SPA;

· to become fixed rate under proposed legislation.

Summary of Scottish Widows’ position  
11. Scottish Widows accepts that it made an error in not correctly dealing with Mr Bone’s request to contract out of the state pension.

12. However, it says it is unable to claim back any backdated payments from the Government for the years when Mr Bone was not contracted out.

13. Its calculations indicated that Mr Bone was better off remaining contracted in to S2P by around £3,600.

14. Scottish Widows has apologised and offered compensation of £75 in respect of the administrative error.
Conclusions

15. The fact that Mr Bone’s Stakeholder Plan was intended to be contracted out of S2P is not disputed. Scottish Widows failed to take the necessary action to ensure that the contracted out rebates were collected. I consider this to be maladministration.
16. The question is the degree to which Mr Bone has suffered a financial injustice as a result of the maladministration. 
17. It is not possible to establish whether Mr Bone would have a more or less valuable pension from the Stakeholder Plan that the State until State Pensionable Age, which for him is age 66 in 2028. Therefore any such judgement would have to be based on probability.
18. Mr Bone was aged 39 in 2001 when Scottish Widows failed to contract him out of SERPS and then S2P. The calculations performed by Scottish Widows to compare the projected value of his rebates with a projected value of S2P and I consider that these are not unreasonable. On a present assessment, it is more likely than not that the value of his pensions taken together will be greater through having been contracted in than had he been contracted out as he had wanted. On this basis, whilst Mr Bone will not benefit from the tax free lump sum, the overall value of the benefits he will receive is likely to be greater.

19. Mr Bone points out that Scottish Widows’ error has prevented him from being able to invest his funds as he wished as well as restricting his ability to take his benefits at a time and in a form which suits him. Whilst I appreciate that the choice has been taken from him, I cannot make a direction based upon what he might have done in the future or on the possibility that his selected funds might have outperformed the assumptions made by Scottish Widows in their comparative calculations.

20. He further says that had he been contracted out his fund would have been payable in the event of his death. However, by being contracted in it is likely that his dependants will be entitled to additional state benefits in the event of his death which I find compensates him for the loss of the return of fund payable in those circumstances.

21. However, Mr Bone has also lost the option to commute 25% of his fund for a tax free cash sum. Whilst it may be that he will receive a higher amount of pension as a result of being contracted in, it is more probable than not that this will be subject to tax of at least the basic rate.

22. Once again, it is not possible to say what the value of that would be. However, Scottish Widows has estimated, on acceptable assumptions, that the value of Mr Bone’s rebates, had he been contracted out, would have been £42,200 at SPA. Were this the case then he would be entitled to a maximum tax free cash sum of 25% of this amount, i.e. £10,550. On current tax rates there would be a tax advantage of 20%, being £2,110. But that is at age 66.  If it is discounted at the assumed growth rate of 7% this gives a current value of £760.
23. Scottish Widows has offered to pay Mr Bone £75 in recognition of the distress and inconvenience caused to him. This would be very much at the lower end of the scale of award that I would consider appropriate in the circumstances. Given the duration of the failure to collect rebates and the cumulative effect of that failure together with the loss of flexibility in how Mr Bone might utilise his benefits I consider that this sum is not adequate and that an award of £150 would be more appropriate.
Directions   

24. I direct that within 28 days of the date of the determination Scottish Widows are to pay to Mr Bone: 

£760 redress for the loss of tax advantage described in above;
£150 in recognition of the distress and inconvenience caused by their maladministration.

Tony King 

Pensions Ombudsman

6 August 2013 
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