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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J Lindsay

	Scheme
	Lothian Pension Fund (Local Government Pension Scheme) 

	Respondents
	East Lothian Council (the Council)

	Regulations
	The Local Government Pension Scheme Regulations (Scotland) 1998


Subject

Mr Lindsay complained that the Council wrongfully determined his pensionable pay; specifically determining that a 15% allowance was not pensionable. He also complained that the Council acted beyond its powers under the Regulations in engaging in discussions about the terms and conditions of his final pay with the Scheme’s administering authority.        
The Pensions Ombudsman’s determination and short reasons

The complaints should not be upheld, because (1) the allowance was correctly deemed a non-pensionable emolument, and (2) there are no provisions precluding correspondence or discussion between a participating employer and an administering authority in relation to a member’s entitlements.    
DETAILED DETERMINATION

Material Facts

1. Mr Lindsay was the Chief Executive of the Council between 25 April 1995 and 30 September 2007.

2. Early in his period of tenure he was instrumental in the replacement of an earlier car leasing arrangement with a15% salary uplift for Chief Officials, in respect of expenses incurred in using and running their own private cars for business purposes.

3. In December 2005 a report stated to be “by” the Chief Executive (authored by the Head of Personnel Services at, according to Mr Lindsay, the instigation of the administration) was submitted to the Council’s Cabinet proposing that the above allowance should be removed and replaced no later than 1 April 2006 with a superannuable 15% transitional allowance, purportedly pending a full Chief Official job evaluation. The minutes of the Cabinet meeting of 13 December record that “Mr Lindsay spoke to the report.” The recommendation was accepted. 

4. Section 3.6.4 of the above report begins “The non-superannuable C[hief] O[fficial] car allowance … will cease.”
5. According to the Council, Mr Lindsay (who was approaching 60) had made it known that he intended to retire in the foreseeable future. Mr Lindsay disputes this. 

6. In February 2007 a further report “by” the Chief Executive and the Director of Corporate Finance and IT (but apparently authored by the Head of Personnel Services and the Head of Corporate Finance), headed “Formation of New Corporate Services Department”, was submitted. This restructuring plan proposed that Mr Lindsay’s own position would become redundant and that appointment of a new Chief Executive would be made from a limited pool of candidates of whom the Director of Corporate Finance and IT was one. On approval of this report by the Council on 8 February 2007, Mr Lindsay applied for voluntary severance on grounds of redundancy, effective from 31 July 2007.      
7. The Council submits that the events summarised in the preceding paragraphs were designed by Mr Lindsay essentially to enable him to enrich himself. Mr Lindsay disputes this, and points to statements made by councillors, asserting that the purpose of the restructuring was to save money.
8. The Council says for example that the 15% salary uplift grossly exceeded the cost of actual business mileage; “to put the mileage figure into context [it] equates to almost 4 circumnavigations of the earth”.  Mr Lindsay says that the figure was justified for recruitment and retention reasons and that people in equivalent positions are now paid “overtime and flexitime”. He says that the Council’s later characterisation of the figure quoted above was designed for media impact.
9. With regard to the introduction of the transitional allowance, the Council says it was not a coincidence that Mr Lindsay insisted on its introduction no later than 1 April 2006 bearing in mind his plans to retire just over a year later, which would enable time for the change to be reflected in his final pay. As indicated above, Mr Lindsay disputes that he had such plans and says there is no evidence for the Council’s assumption of a connection between the transitional allowance and his retirement.
10. In May 2007 a critical report by Audit Scotland into the reorganisation and Mr Lindsay’s purported redundancy led firstly to his retraction of his request to be made voluntarily redundant and, shortly afterwards, his suspension from active duties. The Council decided to initiate a disciplinary investigation in the course of which, according to the Council, Mr Lindsay would have faced very serious charges which might have resulted in his dismissal. (I mention the investigation to give context. Mr Lindsay has procedural observations on the investigation and questions its impartiality, but the investigation itself is not of direct relevance to the matter I am dealing with.) Before a hearing could take place Mr Lindsay tendered his resignation and he left on 30 September 2007.  Mr Lindsay says (and he has produced some evidence in support) that at the time his legal advisers received agreement to the allowance being pensionable.
11. In March 2008 the Council’s Cabinet rescinded the purported transitional allowance with effect backdated to March 2006. The Cabinet acted on a report dated 29 February 2008, prepared jointly by the Head of Corporate Finance and the Council Solicitor. An extract from this report is given below. 
“In effect, one 15% car allowance was replaced with another 15% ‘transitional allowance’ which was not specifically related to car expenses and was presented as compensation for the loss of the 15% car allowance, removal of a telephone allowance and professional fees funding and changes in working hours, alongside an agreement to undertake a grading review of CO posts … The change to a pensionable allowance is important as it has the effect of significantly increasing the [retirement benefits] paid to COs … [Mr Lindsay] is the first and only CO to retire since the ‘transitional allowance’ was introduced. Acting on concerns about the status of the transitional allowance, the Chief Finance Officer shared information with the Lothian Pension Fund which led to the pension payment to [Mr Lindsay] being made on basic pay only whilst advice was sought on the legality of CO conditions of service.”

12. According to the report, an opinion had been received from a Legal Advocate to the effect that serious legal questions had arisen from these events, but that advice should be sought from the Accounts Commission. The Accounts Commission referred the matter to Audit Scotland without giving advice. Consequently the matter was discussed with the City of Edinburgh Council (Edinburgh) (the administrators of the Lothian Pension Fund) who confirmed that payments associated with the use of private vehicles could not be pensionable.  That was why the original 15% car allowance was non-pensionable. Subsequently an opinion was obtained from a QC specialising in tax and pensions to the effect that there were sound reasons to argue that the ‘transitional allowance’ was in effect a labelling device that might not be legally enforceable.     

13. Mr Lindsay says that one other Chief Official retired on the “old” terms and conditions.  He also says that Audit Scotland has itself dealt with the same issue in a way that is contrary to the Council’s approach.
14. The Chartered Institute of Public Finance Accountants (of which Mr Lindsay is a former member) conducted a disciplinary hearing in relation to these matters. Mr Lindsay did not attend, but made written submissions.  Mr Lindsay was expelled from the Institute and fined £7,000. A press release, dated 3 November 2010, stated

“There were multiple breaches … which included … those of selflessness, objectivity and integrity. Mr Lindsay had demonstrated no insight or real remorse in his written representations … His actions were a breach of trust with the residents of East Lothian … [the penalty] reflects the seriousness of the breach of CIPFA’s standards and that his conduct was motivated by personal gain.”     

15. Mr Lindsay says that CIPFA did not have the benefit of the statements from three councillors (see paragraph 20 below) putting a completely different slant on its conclusions, which are therefore now “out of date”, but that it was decided that the Disciplinary Committee would not be re-convened to hear his case. 
16. CIPFA also took disciplinary action against the Director of Corporate Finance and IT (see paragraph 6). On appeal, CIPFA reduced the sanction against the Director of Corporate Finance and IT to a reprimand. CIPFA’s reasons for imposing the lesser sanction included “his actions in undoing the harm that the February 2007 report had caused” and that he “was caught up in a matter of which he was not the prime instigator.”   

17. The Council says that, since Mr Lindsay’s departure, it has recruited “successfully and without particular difficulty” to all vacant Chief Official posts advertised, including Chief Executive, to whom only “appropriate and legitimate” remuneration was offered. 

18. The Council has made allegations as to Mr Lindsay’s conduct and dealings with colleagues and staff. Mr Lindsay says that he was a “scapegoat in the tribal political hatred here in Scotland between Labour and SNP”. 
19. Mr Lindsay alleges that the Council manipulated the facts, withheld information and was economical with the truth in a personalised attack on him in order to discredit the previous administration. (Political control of the Council had changed hands at local elections on 3 May 2007).

20. I do not include in detail Mr Lindsay’s submissions on the way the matter was dealt with.  The crucial point is that he asserts that he acted lawfully and that the allowance was properly agreed to be pensionable. Additionally, the Council’s response to his complaint ran to considerable length, with appendices and supporting documents, which I have also decided to précis severely.   I have taken into account what both parties have said insofar as is material and necessary, whether or not it is repeated here. 
21. Mr Lindsay submitted letters of support from three former councillors, one of whom was Provost, another was leader of the Council prior to the 2007 elections and the other was Leader of the Opposition. One former councillor said that they were assured at the time by officers other than Mr Lindsay that the changes were legal, as were the proposals to declare his position redundant. Another expressed surprise that Mr Lindsay’s terms and conditions could be changed long after he retired, based on legal advice which had not been made public. He added that Mr Lindsay’s redundancy would have been consistent with long-standing plans to reduce expenditure. He criticised the CIPFA findings, saying that as far as he was aware members of the previous administration had not been approached to give evidence. This individual did however also make statements critical of the Council’s present administration. The third councillor repeated that it was his clear understanding that the disputed payment would be pensionable and he was also critical of the post May-2007 administration for withdrawing it.       
22. With regard to the second part of Mr Lindsay’s complaint, the Council says that it is not at all clear what Mr Lindsay had in mind, because there was no provision in the Regulations preventing such discussions. It would be mistaken to assert that, because the Regulations might not expressly provide for such discussion to take place, by implication the opportunity to discuss was excluded. Mr Lindsay says that the Council determined his final pay at about the time of his resignation and that his benefit should have been paid immediately without reference to the administering authority.  

The governing regulations and the decision
23. Scheme regulation 12 deal with the meaning of “pay” and says: 

“(1) 
An employee's "pay" is the total of-

(a)
all the salary, wages, fees and other payments paid to him for his own use in respect of his employment;

(b)
any other payment or benefit specified in his contract of employment as being a pensionable emolument.

(2)
However, an employee's pay does not include-

(a)
payments for non-contractual overtime;

(b)
any travelling, subsistence or other allowance paid in respect of expenses incurred in relation to the employment;

…
(f)
any amount treated as the money value to the employee of the provision of a motor vehicle or any amount paid in lieu of such provision …;”
24. Regulation 96 provides that 

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)
…
(b)
in any other case, by the Scheme employer who last employed him.

(3)
That decision must be made as soon as is reasonably practicable after  the earlier of the date the employment ends or the date specified in the notification mentioned in regulation 7(3) .

(4)
Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount. 

(5)
That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.

(6)
In relation to any employment in which a person is a member or prospective member, the appropriate administering authority must decide-

(a)
any questions concerning his period of membership or his previous service or employment;

(b)
what rate of contribution he is liable to pay to the appropriate fund; 

(c)
any questions about counting added years or additional periods as membership. 

(7)
Those decisions must be made as soon as is reasonably practicable after the person becomes a member in the employment.

(8)
Other questions in relation to any member or prospective member must be decided by his Scheme employer as soon as is reasonably practicable after he becomes a member or a material change affects his employment.”
25. The Council points out that Regulation 96(2)(b) says, as relevant, that any question about whether a person is entitled to benefit fell to be made by the Council. It says that Edinburgh, as the administering authority needing to make a decision under Regulation 96(4) on the amount of entitlement, needed a clear decision from the Council on whether Edinburgh should take into account the transitional allowance, and “Only the administering authority could make the decision on the amount, after receipt of the Council’s decision not to include pension on the 15%”.
26. The Council also notes that there was some uncertainty between the Council and Edinburgh as to where the responsibility for determining the question lay.
Conclusions
The evidence
27. I am grateful to the former councillors referred to in paragraph 20 for providing their evidence. I give it its due weight, and I have no reason to doubt that they acted in good faith at the time, believing the proposals in question to be lawful.    
28. As mentioned in paragraph 19 above, this Determination reflects only a tiny proportion of the written submissions which have been made to me. Although not mentioned above, Mr Lindsay has on two previous occasions instigated legal proceedings against the Council regarding this and related matters, on both occasions deciding subsequently not to proceed, for reasons that he has explained to me. A large proportion of the Council’s response to his complaint relates to alleged impropriety in Mr Lindsay’s conduct more generally, or in his pursuit of a redundancy payment which is not relevant to the outcome of this dispute over his pension rights. It is possible that some of the Council’s officers now dealing with this matter may in the past have felt cause for personal, or professionally grounded, antipathy against Mr Lindsay, and it would be right for me to give this some weight as well.  

29. Despite what Mr Lindsay and his former colleagues say, I do however give weight to the CIPFA findings, reached apparently after lengthy deliberations. 
30. Mr Lindsay says, correctly, that there is legal advice that has been obtained which neither he nor I have seen. However, the Council has not sought to rely on the mere existence of advice. It has explained in correspondence with other parties and with my office why it reached the conclusion it did.  There is no need for me to require production of advice which is not relied on – even if, as Mr Lindsay clearly thinks, it may offer some support for Mr Lindsay’s case.  In particular, I can only require the production of evidence that a court could require, and it seems certain that at least some of the advice would be privileged and a court could not therefore require its production.
The decision
31. The question is whether it was rightly determined that the transitional allowance was not pensionable.  The Council says that it made the decision in order to give Edinburgh the information on which to make a decision as to the amount of benefit. That seems to me to have been a reasonable way to proceed, in that Edinburgh would necessarily have relied on notifications of pay from employing authorities where there was no dispute. 
32. Looking at the Regulations, ordinarily what did or did not fall within the definition of pay could be regarded as, in the first instance, a matter for the Council, in consequence of Regulation 96(8).  That paragraph requires an employing authority to decide questions in relation to an employment when there is a material change (other than those specified in 96(6), which do not include pay). The material change in this case would be the change in Mr Lindsay’s pay.
33. However, I do not think the decision being made initially by the Council would have permitted Edinburgh to have made a determination of the amount of benefit, where there was a dispute as to the pay on which it was based, without making enquiry of its own. Indeed the final decision as to benefit (which implies a decision as to pay) would have been Edinburgh’s. Edinburgh is not a formal respondent to this complaint, but it is clear that it has in fact agreed with the Council’s own conclusions, rather than merely deferred to the Council’s view, so nothing turns on its not being a respondent.
34. Turning back to the Council’s decision, it has referred to Regulation 96(2)(b), as covering a question whether Mr Lindsay was entitled to benefits under the Scheme on the pay in issue. As will be clear from the preceding comments I do not think that is the appropriate paragraph.  This is not a matter of deciding entitlement to benefit – which more appropriately would refer to qualification for benefit generally.  This is a matter of deciding what payments fall within the definition of pay.
35. However, looked at in one way, there was no decision to make.  At its meeting in March 2008 the Council was faced with difficult contractual questions and resolved to remove the transitional allowance from inception. It decided that it was necessary to revisit its December 2005 resolution and rescind the transitional allowance on the grounds that it was based on a mistake. 
36. If that was done lawfully and effectively then the payments automatically reverted to their original, non-pensionable, status without the immediate need for a decision by the Council under Regulation 96(8) as to whether they were pensionable.

37. It would, of course not be permissible within the Regulations for the Council to decide that an element of pay was something that it was not, in order to remove it from the definition of pay under the Scheme.  But that is not what happened here – in fact it was the reverse.  The Council decided that the element of pay had been described as something it was not and so had become pensionable when it was not.  It is, perhaps, somewhat artificial to talk in terms of a decision under Regulation 96 specifically.  An employing authority could regularly make decisions which, although not expressed in terms of the Regulations, qualified as decisions for that purpose.  In substance the Council looked at the element of pay in question and decided that it should not be treated as pensionable.  Their decision was not wrong in law and should stand.
38. Mr Lindsay says that he (or his advisers) was told at the time he left that the allowance would be pensionable. He says that the Council’s legal advice was that it formed part of his and his colleagues’ contractual pay. That advice, which I have not seen, but have seen referred to, was not the final advice that was received. I have seen nothing to suggest that the terms of his departure were such as would create contractual rights in addition to his rights under the Scheme.  
39. Mr Lindsay has referred to Audit Scotland which he says treats a similarly described allowance paid to its staff as pensionable.  I am dealing with his specific case.  If it were true that another body has reached a conclusion that is the opposite of mine, that has no direct bearing on the matter before me. They may, for example, simply have been wrong to do so. Or perhaps the payments made by the other body may not in fact have the same qualities as in this case. 
40. I do not uphold this part of the complaint.
41. The second part of Mr Lindsay’s complaint concerns the discussions between the Council and Edinburgh.  In effect he says that once Edinburgh had been notified of pay that included the 15% allowance; his benefits ought to have been put into payment.  However, as I explain in paragraph 33, I think that it was incumbent on Edinburgh to determine his entitlement having regard to whether the pay on which it was calculated was correctly pensionable. As is made clear in the February 2008 report to the Council’s Cabinet, there were serious concerns about the Council’s obligations and so consultations took place with Edinburgh and others. The Council as employing authority felt the need to discuss the situation with Edinburgh as administering authority and did so. I see nothing illegal, improper or sinister in this. Such discussions would be expected from time to time as a normal feature of the correct and proper administration of the Scheme. 
42. I do not uphold this part of the complaint either.
Tony King 

Pensions Ombudsman 

31 March 2014 
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