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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Ms J Langford

	Scheme
	Armed Forces Pension Scheme 2005 (AFPS 05)

	Respondent(s) 
	Service Personnel and Veterans Agency (SPVA)


Subject

Ms Langford has complained that the SPVA have refused to pay her a pension on the death of her partner despite the long standing nature of their relationship and the fact that she was dependent upon him.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the Service Personnel and Veterans Agency because they have applied the AFPS 05 Rules correctly.
DETAILED DETERMINATION

Material Facts

1. Ms Langford was in a long term relationship with Air Commodore Green at the time of his death in May 2011. However, she had not divorced her husband, from whom she had separated in 1993.

2. Rule E.2. of the AFPS 05 (contained in Schedule 1 to The Armed Forces Pension Scheme Order 2005 (SI2005/438) (as amended)) provides,

“E.2.    Other adult dependants' pensions

(1)
If an active member, a deferred member or a pensioner member dies leaving a surviving adult dependant and no surviving spouse or civil partner, the Secretary of State may award the surviving adult dependant a pension for life.

(2)
Paragraph (1) does not apply if the member is an active member who would not have qualified for a pension under rule D.2 (retirement before reaching pension age) if his service had ceased on the date of death otherwise than by reason of death.

(3)
A person is a surviving adult dependant in relation to a member for the purposes of this rule if the person satisfies the Secretary of State that at the time of the member’s death -


(a)
the person and the member were cohabiting as partners in an exclusive and substantial relationship,


(b)
the person and the member were not prevented from marrying (or would not have been so prevented apart from both being of the same sex), and


(c)
either the person was financially dependent on the member or the person and the member were financially interdependent.”

3. An SPVA Welfare Manager visited Ms Langford in June 2011 and, in the course of the visit, asked if there was any reason why she and Air Commodore Green could not have married. When Ms Langford explained that she was still married to her husband, she was told that it would not be appropriate to complete any paperwork at that stage. Following the visit, Ms Langford wrote to the Commander in Chief of the RAF requesting assistance. He asked SPVA to provide Ms Langford with a written explanation of her entitlement. SPVA wrote to her, on 25 July 2011, referring to Rule E.2. and also stating that the full Scheme Rules could be accessed online. They also provided a copy of the Defence Council Instruction DCI JS3/2004 – Armed Forces Pension Schemes – Attributable Benefits for Unmarried Partners of Service Personnel which contained information about eligibility. SPVA apologised that the issue had caused Ms Langford distress, but reiterated that she was not eligible for a pension.

4. Ms Langford appealed under the Scheme’s internal dispute resolution procedure. A final decision was issued on 10 December 2012. Her appeal was declined.

5. Ms Langford has made a separate application for a benefit under the Armed Forces Compensation Scheme.
The AFPS 05 Booklet

6. Under the heading “Dependants’ Benefits”, the 2005 edition of the Scheme Booklet stated that, on the death of a member, benefits may be due to a “spouse, civil partner, partner or … eligible children”. It included the following definition of “Partner”,

“Someone with whom you are cohabiting, in a substantial and exclusive relationship with financial and wider inter-dependence.”

7. The Booklet said that various factors would be taken into account in determining whether a relationship was substantial, such as,

“children, financial dependence or interdependence, shared commitments such as a mortgage, whether one partner is the prime beneficiary of the other’s will, shared accommodation, the length of the relationship and no legal spouse or civil partner (on either side).”

8. In the section headed “Dependants’ Benefits”, the Booklet stated that the benefits covered by the section were only available to “dependants”. The word ‘dependant’ was highlighted in bold text indicating that there was a specific definition given in the Booklet. The definition given was,

“A member’s spouse, civil partner or eligible children.”

9. The section went on to say,

“Partners, other than civil partners, are also eligible to receive a pension, providing that it can demonstrated that a substantial relationship existed and there is no spouse or civil partner.”

10. The phrase ‘substantial relationship’ was also highlighted in bold text indicating a specific definition.

11. The current edition of the Scheme Booklet contains a definition of “Eligible Partner”, which includes the requirement that they are not prevented from marrying.

Ms Langford’s Position

12. Ms Langford submits:

The decision not to award her a pension is discriminatory under domestic law and is in breach of Article 14 of the European Convention on Human Rights (ECHR) (“other status”).

In Ratcliffe v Secretary of State for Defence [2009] EWCA Civ 39, the Court of Appeal decided that married/unmarried was a “status” for the purposes of Article 14.

It is her contention that, as an unmarried partner of the Scheme member, she is in an analogous position to a married partner and the Scheme Rules discriminate against her on the basis of her status (of not being married to the Scheme member or of being married to another).

The ‘freedom to marry’ rule also appears to discriminate (indirectly) against older couples on the grounds that there is more likely that there will be a subsisting marriage in the background.

The blanket approach taken by the Scheme Rules is not a proportionate and/or necessary means of achieving any legitimate aim and cannot, therefore, be justified.

She and Air Commodore Green were married in all but name. They had been in a relationship for 15 years at the time of his death, were longstanding cohabitees and had shared assets. They had become engaged in 2009 and she had begun the process of having a wedding dress made. In 2010, they had downloaded divorce forms from the internet with the intention of completing them.

In 2010, her husband underwent heart surgery and was suffering from poor health. She did not want to cause him any additional stress at this time. In addition, Air Commodore Green was given additional responsibilities, causing him additional stress and pressure, and they decided to defer their wedding plans.

Air Commodore Green’s death was unexpected; he was not at risk of having a heart attack. They saw no urgency in completing the divorce process on the basis that it simply needed to have been completed before their wedding.

Neither she nor Air Commodore Green were aware that failure to divorce would result in her being ineligible for a Scheme pension.

She was also upset by the way in which the case was handled in the immediate aftermath of Air Commodore Green’s death. Amongst other things, details of a meeting between herself and SPVA were given to Air Commodore Green’s parents.

The SPVA did not properly inform her of their processes or how to apply for benefits.

ECHR

13. Article 14 of the ECHR provides,

“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status."
14. Article 1 of the First Protocol provides,

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties.”

Response by SPVA

15. The SPVA submit:

The Rules governing the eligibility of partners for family benefits in the AFPS 05 are contained in Joint Service Publication (JSP) 764 and Statutory Instrument SI2005/438. The relevant Rule is found in Part E, Section E.2 (see above).

Ms Langford submitted an application for a pension in December 2011. In answer to the question “was there any legal reason why you and the deceased could not marry”, she said “no”. On being asked for clarification, Ms Langford explained that there was no reason why she and her husband could not have divorced because they had been separated without financial interdependency for 17 years and with adult, independent children.

Ms Langford’s application and subsequent appeals were declined because she was not free to marry; she was already married to someone else at the time of Air Commodore Green’s death.

Ms Langford’s case has been dealt with in accordance with the Scheme Rules.

They have not considered Ms Langford’s claim that Rule E.2. is in breach of the ECHR because they consider that their remit is to administer the Scheme in accordance with its Rules.

Conclusions

16. Ms Langford is not eligible for a dependant’s pension under the Rules of the AFPS 05 because she does not meet the requirement that there be nothing preventing her from marrying Air Commodore Green at the time of his death. She was, at the time, married to someone else (albeit separated) and was not, therefore, able to marry Air Commodore Green. She would have had to first obtain a divorce. SPVA’s decision not to award her a pension is, therefore, in accordance with the AFPS 05 Rules. There is no discretion for them to pay Ms Langford a dependant’s pension.

17. Ms Langford has complained that the SPVA did not provide her with the necessary information in order to apply for a benefit. However, the Welfare Officer who visited Ms Langford in June 2011 had explained that she was not eligible for an adult dependant’s pension.

18. Ms Langford seeks to argue that Rule E.2. is in breach of Article 14 of the ECHR on the grounds that it discriminates against her on the basis of her marital status. She cites Ratcliffe in support of the contention that marital status is an “other status” for the purposes of Article 14. This position is supported by other case law. In Ratcliffe, the Judge described the test for determining whether there had been discrimination in contravention of Article 14 as “a difference in treatment between persons in analogous or relevantly similar positions” which “has no objective and reasonable justification”. The case concerned eligibility for a War Pension on the death of an ex-serviceman. The applicant was not married to the ex-serviceman in question at the time of his death and, under the rules of the scheme as they then stood, was deemed not eligible for a pension. The Judge decided that unmarried couples were in an analogous position to married couples, in the context of the scheme, for the purposes of Article 14. He then went on to consider whether there was objective and reasonable justification for the difference in treatment. It was on this basis that the applicant’s appeal failed.

19. In Ms Langford’s case, Rule E.2. does not distinguish between married and unmarried couples as such; a dependant’s pension can be paid to an unmarried partner. The distinction is between those who are (should they so wish) free to marry and those who are not. Therefore, Ms Langford is being treated differently not because of her marital status, but because she was not free to marry Air Commodore Green at the time of his death. I do not find that Ms Langford is in an analogous position to a married partner or to other unmarried partners who are free to marry but choose not to. If her position is analogous to any other individuals it would be to other adults who had a financially interdependent relationship with the deceased member, but who do not fulfil one or other of the remaining criteria under Rule E.2. For example, a sibling (see Burden v The United Kingdom - 13378/05 [2008] ECHR 356) who might have lived with the member in a financially interdependent arrangement, but who would not meet the requirement to have been cohabiting as partners in an exclusive and substantial relationship or free to marry. I do not find that Rule E.2. is in breach of Article 14.

20. I do not uphold Ms Langford’s complaint.

21. I note that the current Scheme booklet is much more explicit about the requirements for an “eligible partner” to have been free to marry than the 2005 version. However, Ms Langford has made it clear that the reason she did not divorce her husband was because she and Air Commodore Green did not wish to cause him any distress while he was unwell. This coupled with the fact that Air Commodore Green’s death was unexpected leads me to conclude that they would have been unlikely to take any different action even if the 2005 Scheme booklet had been more explicit about the need to be free to marry.
22. Ms Langford has also mentioned that she was upset at the way certain things were handled in the aftermath of Air Commodore Green’s death. This is straying outside the area of her entitlement (or otherwise) to a pension and I make no comment on those matters.
Jane Irvine 

Deputy Pensions Ombudsman

14 April 2014 
-1-
-2-

