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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Charles Hutley-Savage 

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	1. Surrey County Council (SCC)
2. Surrey Heath Borough Council (SHBC)



Subject

Mr Hutley-Savage's complaint is that SHBC and SCC have refused to backdate his ill health pension to 2007. 

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against SHBC or SCC because they did not take irrelevant matters into account, ask themselves the wrong questions, misdirect themselves in law or reach a perverse decision when considering whether to backdate Mr Hutley-Savage’s ill health pension to 2007.  
DETAILED DETERMINATION
Relevant Regulations
1. Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the 1997 Regulations) states:

“Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.” 

2. Regulation 31 of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (2007 Regulations) states:

“Early payment of pension: ill-health

31.(1)  Subject to paragraph (2), if a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body—

(a)
he may request to receive payment of the retirement benefits immediately, whatever his age, and 
(b)
paragraphs (2) and (4) of regulation 20 apply. 
(2)
If a member does not request immediate payment under this regulation, he is entitled to receive a pension without reduction, payable from his normal retirement age.” 
Material Facts

3. Mr Hutley-Savage was employed by SHBC. He resigned with effect from 30 September 2007 and at the time he signed a compromise agreement (the Agreement) in relation to the termination of his employment.

4. Mr Hutley-Savage has provided my office with a copy of the Agreement, which shows that his service with SHBC was terminated by reason of resignation on 7 September 2007.   
5. Six months prior to the termination of his employment with SHBC, Mr Hutley-Savage had been suspended from his duties. On 3 August 2007 while attending SHBC offices for the purpose of accessing records to prepare for a disciplinary hearing, he injured his back while lifting a storage crate. 
6. On 6 August 2007 in an email to Mr Hutley-Savage, the HR Manager, Ms V, stated:

“You previously agreed with the advice I received from Dr Drury that he could not make the Disciplinary process go away and although he may be able to sympathise with the position you find yourself in [he] would be unable to actually do anything about the situation. For these reasons it is decided that a referral to our own occupational health advisor was not suitable. When [K] and I visited you we asked how you were coping and whether you had considered visiting your own GP to ensure you received the correct medical support/advice …I would also like to remind you that we have offered you full access to our EAP scheme and you have been benefitting from the face to face Counselling sessions.

Regarding your phased return to work, please rest assured, as I have mentioned to you on numerous occasions over the past few months, that following the Hearing we would work closely with you to gently phase you back into work and address any issues that are of concern. As we have previously discussed, it is important to get you through one phase at a time and once the Hearing is over we would then work with you to assist and support you back to work. We do understand this will not be an easy step for you and we will try to address your concerns at the appropriate time.

…”

7. In a letter dated 30 August 2007 to a Senior HR Adviser at the Council, Dr Drury states:

“When I saw [Mr Hutley-Savage] I note that he had been suspended from Surrey Heath Borough Council for a period of six months and had been certified as sick for the last three weeks. He attributes his certificated sickness to injuring his back when reviewing some files stored at the Camberley Theatre. He has been appropriately treated by his general practitioner and I have advised him to seek…However, Charles is mobile and on examination I could detect no evidence that he has a serious underlying back problem.

He will make a full recovery from his back problem and I am satisfied that he will be able to attend the disciplinary hearing on 10th September 2007”

8. Mr Hutley-Savage was granted an industrial injury benefit due to his injury. 
9. On 3 May 2011 Mr Hutley-Savage wrote to SCC applying for his full pension and lump sum to be paid on ill health grounds. He said that he had been signed off work since he left SHBC in 2007 and had been receiving incapacity benefit since that date. He added that six months ago he was involved in a serious car accident and sustained major injuries to his hands, all his fingers, right arm and further damage to his back. 

10. SHBC asked Dr John Fraser for an assessment on Mr Hutley-Savage. Dr Fraser completed a ‘CERTIFICATE OF PERMANENT INCAPACITY IN RESPECT OF A DEFERRED MEMBER’ (the Certificate) for Mr Hutley-Savage, dated 5 March 2012, on which he certified that in his opinion Mr Hutley-Savage was permanently incapable of discharging effectively the duties of his former employment because of ill health or infirmity of mind or body and the date he became so incapable was August 2007; that Mr Hutley-Savage had a life expectancy of one or more years; and that Mr Hutley-Savage was permanently incapable by reason of disability caused by physical or mental infirmity of engaging in any regular full time employment. SHBC approved Mr Hutley-Savage’s application and he was paid a pension (his deferred pension under the Scheme) as from 6 March 2012. 
11. On 26 and 30 April 2012 Mr Hutley-Savage wrote to SCC regarding Dr Fraser’s statement that he had been permanently incapable of discharging his duties and was entitled to his pension in full from August 2007. SCC responded on 8 May 2012 stating that the reason they were given for his employment ending with SHBC was that he had voluntarily resigned. He would therefore have to appeal against the fact that his employment was not terminated by reason of his ill health in 2007.      
12. Mr Hutley-Savage appealed the decision not to backdate his pension to 2007 and the matter was considered under stage one of the IDRP on 22 June 2012. Mr Hutley-Savage’s appeal was unsuccessful. He was informed:

“In accordance with the Pensions Regulations 1998<sic>(27) ‘where a member leaves local government employment …he is entitled to an ill health pension or grant’. 

You make reference to a medical assessment carried out by Dr John Fraser where he states his opinion that you are permanently incapable of discharging your duties and this has been the case since August 2007 – however Dr John Fraser was assessing whether you were permanently incapable from work, not from when. I do not believe this date to be incorrect. There was also an occupational health report undertaken by Dr Ray Drury in August 2007 in which he completed an assessment on your back condition just after your injury, which confirmed that you would make a full recovery.

With regard to appealing your reason for leaving, I would also then like to refer to the compromise agreement you signed on 14th September 2007 where it clearly states that the reason for leaving was resignation.”
13. Mr Hutley-Savage appealed under stage two of the IDRP. In October 2012 in an email to Dr Fraser, Mr B, the pensions manager at SCC, asked for help to resolve Mr Hutley-Savage’s appeal. Mr B asked Dr Fraser the following questions (using his numbering):

1. Whether it could have been reasonably determined that Mr Hutley-Savage was permanently incapacitated on the date he left if the question had actually been asked at that time?

2. The significance of Mr Hutley-Savage’s road accident in 2010.

3. Whether Dr Fraser had been provided with all the facts when he gave his opinion; in particular the August 2007 report from Dr Drury.
14. In response to the above questions Dr Fraser’s commented as follows:

“1.  I have reviewed [Mr Hutley-Savage’s] medical records and there is a report from Mr Chatakondu consultant Orthopaedic surgeon in February 2008 where he states that feels<sic>  the “instability in the back will take several months to settle down” He is also suggesting possible further treatment to help with the symptoms.

I also note your comments that in August 2007 Dr Drury felt that Mr Hutley-Savage should make a full recovery. (I have not seen this report).

I also note a report prepared for medio-legal purposes in August 2011 by a consultant neurologist Dr Wade regarding the accident of 4th of November 2010. In this report it is stated that at the time of the accident (November 2010) Mr Hutley-Savage had just started a company (Hutley Design Service) advising clients on extensions and urban design. However, after this accident it seems the company did not progress.

In particular in view of these facts but also after having reviewed the rest of the medical notes in detail it is my opinion that it would not have been possible to state that Mr Hutley-Savage was permanently incapacitated until a reasonable period had passed in view of the variable nature of the back pain. Back pain can be variable and a number of different treatment<sic> are available which would need to be tried before calling an incapacity permanent. In my view a time period of perhaps 24 months would seem reasonable before making this statement.

It does also appear from the report from Dr Wade that Mr Hutley-Savage had resumed work and hence this would have meant that a diagnosis of permanent of incapacity prior to the accident of 2010 would also not have been appropriate.

2. 
I was not asked to consider the cause of his symptoms previously only his fitness to work over this time period. However as explained above it is my opinion that the accident in 2010 contributed to the permanent incapacity. I did not consider the cause of symptoms only whether he was able to work over the time period in question. As previously detailed at that time it is most likely that I would not have determined that he was permanently incapacitated.

3. 
No I was not aware of this report, however I was only considering whether he was fit to work since August 2007 without consideration of cause. I do not feel it would have made any significant difference to my opinion that remains that he has not been fit to work since 2007 and is not likely to work again.”

15. On 15 November 2012, Mr B wrote to Mr Hutley-Savage giving him a decision under stage two of the IDRP. Mr B said that he addressed two questions in coming to his decision, which were: 
(i) whether he could be regarded as being permanently incapacitated when he left the employment of SHBC in September 2007; and 
(ii) if he could be so considered, was this the reason that he left their employment.
16. Mr Hutley-Savage’s appeal was not upheld and the reasons given by Mr B for this were:
· Dr Fraser confirmed in the Certificate that Mr Hutley-Savage was permanently incapacitated from August 2007. However, the appointed person at SHBC in her stage one IDRP decision stated that she believed: “Dr Fraser was assessing whether you were permanently incapable of work, not from when. I do not believe Dr John Fraser had all the facts when putting a date on this, and therefore believe this date to be incorrect”. In view of this statement Dr Fraser was asked to clarify this point and others and it would appear from his response that he did not entirely appreciate the significance of completing the date of permanent incapacity on the certificate. Dr Fraser stated that he was only considering whether Mr Hutley-Savage was fit to work since August 2007. This was not what he was asked to do; he was actually asked to certify the date of permanent incapacity.
· The injury occurred on 3 August 2007 and Mr Hutley-Savage left SHBC’s employment on 7 September 2007. Dr Fraser’s opinion was that it would not have been possible to determine permanent incapacity on the date Mr Hutley-Savage left employment. Dr Fraser concluded, after reviewing the medical notes, that it would not have been possible to state that Mr Hutley-Savage was permanently incapacitated until a period of perhaps 24 months had passed since his injury at work.
· Dr Fraser also commented that in his opinion the car accident Mr Hutley-Savage had in November 2010 contributed to his permanent incapacity. In fact, when Mr Hutley-Savage wrote in May 2011 requesting payment of his pension, he cited the accident as a factor in support of his claim.         
17. Mr Hutley-Savage has provided my office with a copy of a report from Dr Nadeem dated 20 June 2013. He has been informed that this report cannot be taken into consideration because it was not available at the time SHBC and SCC made their decisions. 
Summary of Mr Hutley-Savage’s position  
18. He was injured at work in August 2007 and chose to resign in September 2007 due to his injury. From the moment he injured himself, he became permanently incapable of his employment. 

19. He says that SHBC ignored his injury. In August 2007 it was not in their mindset to look at his accident at work and the injury it caused him – they only focused on the hearing. Even with constant sickness certificates from his GP and hearing dates cancelled due to his injury, they did not care or react to his injury. 
20. SHBC only arranged a medical report to see if he could attend a hearing but never arranged for him to see an independent occupational medical expert. He was never informed that he could claim an ill health pension by anyone.

21. SHBC’s medical adviser Dr Drury was not medically qualified to give the opinion he did without seeing his medical notes. SHBC did not instruct, or provide, Dr Drury with details of his job or ask his ability to work. 

22. He was awarded an ill health pension from deferred status on 6 March 2012. The evidence used to award him this benefit was the Certificate from Dr Fraser. Dr Fraser stated that he was incapable from August 2007 and was eligible for his pension from that date. On seeing this he appealed for his ill health pension to be backdated to August 2007. He felt that he could not appeal before because he had to wait for an independent medical practitioner to state he was incapable.

23. SHBC refused his appeal stating that “they did not believe Dr John Fraser had all the facts when putting a date on the Certificate”. He then appealed to SCC and his appeal was once again refused as they wanted to see the Agreement and then stated that he had resigned due to a disciplinary hearing.

24. He  applied for a job at SCC in 2009 as he hoped for an interview so he could discuss his injury and what he could not do in that job, which was similar to his own. He did not get the interview.

25. He has never worked at all from August 2007 or applied for any other jobs. His back injury is permanent and he cannot work and has been signed off from working permanently and is receiving higher grade long term incapacity benefit. Both SHBC and SCC have admitted that he did not take up employment since he resigned. 
26. SHBC and SCC are wrong in saying that he resigned due to the hearing. He wanted to and was desperate to attend the hearing on numerous occasions. The email from Ms V on 6 August 2007 clearly states that he would be returning to work after the hearing, so he did not resign because of the hearing.

27. SHBC and SCC have stated that they are not medical experts, but have ignored both medical expert reports. These experts are both independent medical practitioners as stated in the regulations and both confirm that he is incapable and entitled to his pension from 2007.
28. The 1997 Regulations state: “Where a member leaves local government employment by reason of being permanently incapable of discharging …, he is entitled to an ill health pension”. The 1997 Regulations do not state it has to be the sole reason or primary reason. He was signed off with ill health after his accident at work and has been ever since. He left employment due to his injury as he was permanently incapable of discharging the duties of his employment.
29. The most critical issue is whether his circumstances meet the requirements of the regulations. The Agreement, hearing dates and the fact that he resigned have nothing to do with the regulations and should not be considered. The regulations clearly state that a certificate must be obtained from an independent registered medical adviser before making a decision as to whether a member may be entitled to benefits under regulation 27. SHBC did obtain a certificate and that was from Dr Fraser who confirmed that he was permanently incapable in August 2007.      
30. He refers to the ruling in Spreadborough v Pensions Ombudsman, where the judge said “the critical issue is indeed the date of onset of permanent incapacity, the date the condition was diagnosed is very much a secondary significance”. He says that based on this ruling he is entitled to his pension in full from 2007 as his permanent injury started in August 2007.

31. He also refers to the case of Miss B Reed (Q00341) which was determined by the Pensions Ombudsman on 8 January 2007, in which the ‘Spreadborough’ case was quoted and the pension backdated to when Miss Reed left service. He says that new medical evidence was allowed to be used in that case even though the respondents were not aware of this evidence. He says that his case is similar to Miss Reed’s case.                

Summary of SHBC’s and SCC’s position  
32. They do not dispute Mr Hutley-Savage’s ill health; nor is it disputed that he can establish ‘permanent incapacity’ as a result of his ill health and claim deferred pension benefits. However, the critical issue between them and him in relation to his appeal is the different legal interpretation of the relevant requirements of the 1997 Regulations. It is their position that regulation 27 of the 1997 Regulations imposes both ‘factual’ and ‘temporal’ requirements that he has failed to satisfy, in that:

(i) a member leaves a local government employment by reason of
(ii) being permanently incapable
The critical issues to be addressed in their view are:

(i) when he left his employment, why did he leave?; and 

(ii) could he be said, or have been assessed to be, permanently incapacitated?
33. They have carefully considered the reason for termination of Mr Hutley-Savage’s employment. They have taken into account his preferred version of events as set out in his appeals, which is that he left his employment at SHBC because of his back injury and because he ‘knew’ he would never work again. Given the agreed factual background prior to that, they are unable to find his statements to be accurate, persuasive or compelling. 

34. They rely on the factual events that led up to his resignation and termination of his employment. Against that background, they also find it unconvincing, if his back injury was the predominate issue, that he would have readily given up employment that entitled him to sickness benefits, at six months full pay and six months half pay. They consider that, notwithstanding the back injury and his entitlement to sick pay benefits, the true reason for the termination of his employment was his resignation in the light of the pending disciplinary investigation.

35. They also rely upon the report and further clarification provided by Dr Fraser, in an email dated 20 October 2012 to SCC, which stated that it would not have been possible to certify permanent incapacity until at least 24 months after Mr Hutley-Savage’s injury on 3 August 2007; the accident in 2010 contributed to the permanent incapacity; and that he would not have determined that Mr Hutley-Savage was permanently incapacitated as at 7 September 2007 based on his accident at work alone.
36. At both stages of the IDRP the questions that required consideration were correctly identified and all relevant matters, and no irrelevant ones, were taken into account.

37. While Mr Hutley-Savage’s injury may have had a part to play in his own decision-making as to his resignation, or come into play at later stages (in particular, after the 2010 car accident), they are quite clear that this is not the sole or primary reason for his resignation and the termination of his employment.              
Conclusions

38. It is not my role to agree or disagree with the decision-maker’s decision or the prognosis of the medical adviser. My role is to consider whether the correct process has been followed in assessing Mr Hutley-Savage for an ill health pension. There are some well established principles which decision makers are expected to follow. Briefly they must:

take into account all relevant matters and no irrelevant ones;

ask themselves the correct question;

direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules); and

not arrive at a perverse decision. 

39. Mr Hutley-Savage says that he was never informed by anyone, at the time he left the service of SHBC, that he could claim an ill health pension. Under regulation 27 of the 1997 Regulations, a member is entitled to an ill health pension provided that he leaves the service of his employer on the grounds that he is permanently incapable of discharging efficiently the duties of his employment or any other comparable employment with them, because of ill-health or infirmity of mind or body. Therefore, provided the member meets the criteria he would have been entitled to an ill health pension without the need to make a claim. 

40. Mr Hutley-Savage says that Dr Fraser had stated on the Certificate that he was incapable from August 2007 and on seeing this he appealed for his ill health pension to be backdated to that date. Regulation 31 of the 2007 Regulations requires the decision-maker, SHBC in this case, to decide whether or not the member making a claim is permanently incapacitated from doing the job he had been employed to do before he left service. The purpose of the Certificate is to assist the decision-maker, after taking advice from their medical adviser, Dr Fraser in this case, in deciding whether or not the member is permanently incapacitated. There is no requirement for the decision-maker to agree with their medical adviser’s opinion, but if they do not generally they would have to have good reason for not doing so.

41. The Certificate required a date from when the member became permanently incapacitated to be inserted by the medical adviser. Under regulation 31, the ill health pension is paid immediately on the decision-maker being satisfied that the member is permanently incapacitated, which would be the date that the medical adviser certifies this. Therefore, the date of certification is the date the member became permanently incapacitated.  
42. The question Dr Fraser had to answer when completing the Certificate was whether Mr Hutley-Savage was permanently incapacitated at the time it was completed. He was not required to state from when, in his opinion, Mr Hutley-Savage became permanently incapacitated. It is unclear whether this was explained to Dr Fraser at the time the Certificate was sent to him for completion.

43. SHBC should have clarified with Dr Fraser, his statement that Mr Hutley-Savage was permanently incapable as from August 2007 when they first received the completed Certificate. However, it was later confirmed by Dr Fraser, after Mr B had clarified with him, that, in his opinion, it would not have been possible to say until 24 months had passed, from August 2007, that Mr Hutley-Savage was permanently incapacitated; that he would not have determined at the time Mr Hutley-Savage was permanently incapacitated; and that the accident in 2010 contributed to Mr Hutley-Savage’s permanent incapacity. 

44. Regulation 27 requires a member to leave service by reason of being permanently incapable carrying out the job he was doing or any other comparable job. Mr Hutley-Savage says that he had resigned because he was permanently incapacitated and could no longer do his job. However, the Agreement shows the reason for him leaving service as resignation. There is nothing in the Agreement to show that he had left service due to ‘being permanently incapable of discharging efficiently the duties of his employment or any other comparable employment’.

45. Mr Hutley-Savage says that based on the ‘Spreadborough’ judgement he is entitled to an ill health pension backdated to August 2007. He says that his is similar to the case of Miss Reed to which quoted ‘Spreadborough’. 
46. Miss Read’s case is not the same as from Mr Hutley-Savage’s. Miss Read had been on long term sickness leave and she was considered for an ill health pension before her employment was terminated. About 21 months before her employment was terminated, she had seen her doctor about her condition and commenced her sickness leave. Mr Hutley-Savage on the other hand had been suspended from his duties six months prior to his employment being terminated. He injured himself a month before his left the service of SHBC and, unlike Miss Reed, he had not been considered for an ill health pension from active status. 

47. Mr Hutley-Spencer has referred to the decision in ‘Spreadborough’ but it is it not relevant. It concerned an application made under the previous Regulations The earlier Regulations contained reference to payment from the “appropriate date”, which could be any date on which the member became permanently incapable. That reference was removed by subsequent Regulations and does not apply to him.
48. In this case, the test is whether, at the time of dismissal, his employment was – or should have been – terminated on the grounds of permanent incapacity. So the question has to be whether, at that date, there was sufficient evidence to say his employment was terminated on grounds of permanent incapacity.  The medical advice is that there was not.
49. Dr Drury was asked to consider Mr Hutley-Savage’s case  from the point of view as to whether he could attend the hearings and not whether he qualified for an ill health pension under regulation 27. I therefore do not see that there was a need for SHBC to provide Dr Drury with details of Mr Hutley-Savage’s job or his ability to work.        

50. Mr Hutley-Savage says that he has been signed off from working permanently and that he is receiving the higher grade long term incapacity benefit. The criteria for payment of an incapacity benefit under the State Scheme, is not the same as the criteria for payment of an ill health pension under the Scheme. Because a person is entitled to State incapacity benefits does not therefore necessarily mean that he is also entitled to an ill health pension from the Scheme. 
51. For the reasons given above, I do not find that SHBC and SCC took irrelevant matters into account, did not ask themselves the right questions, misdirected themselves in law or arrived at a perverse decision when considering whether Mr Hutley-Savage’s ill health pension should be backdated to 2007. I therefore do not uphold the complaint against either respondent. 
Tony King 
Pensions Ombudsman

17 April 2014 
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