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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mrs Linda Roulston

	Scheme
	Informa Final Salary Scheme (the Scheme)

	Respondent(s) 
	First Actuarial 


Subject

Mrs Roulston complains that First Actuarial, the Scheme Administrator of the Scheme, incorrectly denied her ill health early retirement benefits.  She says that the conclusion of the medical adviser was contradictory in the medical report used to assess her claim.
Deputy Pensions Ombudsman’s determination and short reasons

The complainant should not be upheld against First Actuarial because it took reasonable steps to obtain relevant information to enable the Trustees to consider Mrs Roulston’s ill health retirement application.  Moreover, the decision to turn down her application was made by the Trustees of the Scheme and not First Actuarial.
DETAILED DETERMINATION

Material Facts
The Scheme rules
4
Augmentation


(a) The Principal Company may direct the Trustees to:-

(i) augment the benefits of any Member or Beneficiary (or class of either) entitled under the Scheme; or 

(ii) provide benefits from the Fund for persons not otherwise entitled under the Scheme; or

(iii) bring forward the date of payment of any benefit for such persons

provided always that no such additional benefits would prejudice approval by the Board of Inland Revenue.

HMRC guidance

A member may take benefits at any age where the scheme administrator accepts qualified medical advice to the effect that the member satisfies the ill-health condition, and so is and will continue to be, medically incapable (either physically or mentally) as a result of 

· injury,

· sickness,

· disease, or

· disability

of continuing his or her current occupation and as a result of the ill-health ceases to carry on the occupation.
1. Mrs Roulston joined Informa, the employer, on 1 November 1996.  She was an editor.  She suffered a head injury in 2005.  Following that she had a long period of illness and absence from work. She received treatment, including Cognitive Behavioural Therapy (CBT) and anti-depressant medication, and returned to work on a part-time basis in 2007.  She eventually left her employment on grounds of redundancy on 21 January 2010.

2. She found work as a Practice Manager for a local veterinary clinic but was made redundant again.  She then started working full-time for an estate agency in 2011.  She came off her anti-depressant medication in early 2012, but her anxiety symptoms returned.  She resigned from the estate agency in June 2012 and has not worked since, except for some occasional home based administrative work.

3. She was assessed as suffering from a panic disorder with agoraphobia in July 2012 by health specialist Rethink.

4. Mrs Roulston applied for ill health early retirement benefits from the Scheme on 28 May 2012.  First Actuarial wrote to Mrs Roulston’s medical practitioner for information but they say that the information received was insufficient to form an opinion on the application.  
5. First Actuarial contacted Informa on 7 September 2012 to ask if it would, in principle, be willing to augment Mrs Roulston’s pension up to the Guaranteed Minimum Pension (GMP) to allow for early retirement on grounds of ill health.  Informa replied asking for details of the financial impact if consent was granted for early retirement on grounds of ill health.  First Actuarial confirmed the cost to Informa as being £450.86, which Informa said it would be happy to meet.

6. On 18 January 2013, First Actuarial arranged for Mrs Roulston to attend a medical assessment with an independent medical adviser, Occupational Medicals, to assess whether she met the criteria for ill health retirement.  The medical report produced noted that Mrs Roulston was currently taking anti-depressant medication and was halfway through a course of CBT.  It went on to say – 
“Linda appeared physically well, she answered questions accurately and appropriately. 

On psychological examination today Linda exhibited evidence of ongoing moderate anxiety and depression.  This is consistent with a validated depression (PHQ 9) score of 17/27 and a validated anxiety (GAD7) score of 14/21, indicating an improvement on a previous assessment noted in the medical records dated July 2012, PHQ9 – 18/27 and GAD7 – 20/21.

Linda is currently unable to go out of the house unaccompanied but does go on dog walks with her husband and was able to attend the surgery today having been driven here by her daughter.

Is the employee fit to undertake their current role?

The regional medical adviser considers that Linda is not well enough at present to resume formal work but there has been some objective improvement since last year based on psychological testing.  She is currently on a relatively small dose of anti-depressant medication and feels her current CBT is helping.

The regional medical advisor is therefore reasonably optimistic that Linda will be well enough to resume some form of work in the future (and she clearly recovered in 2007) but likely on a part time basis and certainly not with the stress involved as working as a full time sub-editor.

The regional medical advisor also feels that it is likely that without redundancy she would have probably been able to continue her part time role at the Informer and almost certainly at the Veterinary Practice.

It is most likely that the combined factors of full time employment with the Estate Agency and stopping the medication precipitated her current illness in a similar way to the original events in 2005.

If the employee is not fit to return, is ill health retirement appropriate?

On review of the medical assessment and of the medical records Dr Strudley considers that while Linda would be unfit to return to her previous full time role she would be fit, within a period of the next six months, to return to an adjusted work role, the adjustments being slightly reduced hours and a review of other work factors in order to reduce work stressors.  Therefore it is considered that Linda does not fulfil the criteria of permanent incapability to undertake her work role.  Therefore the criteria for ill health retirement are not fulfilled”.

7. The application was discussed at a trustee meeting on 20 February 2013.  The minutes noted that the Trustees considered the medical report and decided not to allow early retirement on the grounds of ill health.

8. First Actuarial wrote to Mrs Roulston on 26 February 2013, notifying her of the decision by the Trustees to decline her application.  The letter said that the medical opinion did not support her application and her application did not satisfy Inland Revenue’s guidance which the Trustees were bound to follow.  The guidance said that – “A scheme Pension may be paid on ill health grounds only where the Scheme Administrator has evidence from a registered medical practitioner that the person is not only unable to carry out their current occupation, but will not be capable of returning to that occupation at a later date”. 

9. Mrs Roulston took her complaint to the Pensions Advisory Service and then brought it to this office.  
10. Mrs Roulston does not wish to join the Trustees as a respondent to her complaint.                                                                                                                                                                                                                                                                                                             
Conclusions

11. Mrs Roulston is only entitled to benefits in accordance with the Scheme rules.  Although there are no rules relating specifically to ill health pensions for deferred members, the rules on augmentation referred to above are applicable.  There are also certain principles (now well established by case law) which the Trustees are expected to apply when making such a decision.  Briefly, they may only take relevant matters into account (ignoring any irrelevant matters), they must interpret the law and/or the Scheme Rules correctly, they must ask the right questions, and they should not come to a perverse decision.  In this context, a perverse decision is one which no other decision maker, properly advising themselves, could come to when faced with the same evidence.
12. Informa, as the employer, can approve Mrs Roulston’s early retirement application on grounds of ill health, but only if doing so would not be contrary to HMRC rules.  That is a decision for the Trustees to make, having considered qualified medical advice arranged by First Actuarial.
13. HMRC rules say that Mrs Roulston must not be medically capable of continuing her current occupation and as a result of the ill-health.  Mrs Roulston’s last occupation as a member of the Scheme was on a part time basis and that would be regarded as her “current occupation”.  

14. The medical report obtained by First Actuarial said that Mrs Roulston was not yet capable of returning to work but there had been some improvement.  The medical adviser therefore was of the view that she should have recovered sufficiently in six months to return to that part time work.

15. It is not my role to review the medical evidence and come to a decision of my own as to Mrs Roulston’s eligibility for benefits from the Scheme; that is for the Trustees to do.  Although Mrs Roulston’s complaint is about First Actuarial in their role as Scheme Administrator, the decision to turn down her ill health application was actually made by the Trustees.  What Mrs Roulston appears to be indirectly saying is that because the medical report is contradictory in its conclusion, the Trustees ought not to have relied on this when making their decision.  I am not of the view that the medical adviser’s opinion ran contrary to the medical report.  While the report said that Mrs Roulston was not yet able to return to work, she had showed signs of measurable improvement and the medical adviser’s opinion was based on that.  I do not consider that it was wrong for First Actuarial to use the report, in the way it did, when considering Mrs Roulston’s application for an ill health pension. 
16. Informa were prepared to meet the additional cost of Mrs Roulston’s early retirement on grounds of ill health but the Trustees decided in the trustee meeting that she did not meet the criteria on the current evidence.  Under the Scheme rules, the Trustees are entitled to make such a decision.
17. There is nothing to suggest that First Actuarial interpreted the Scheme rules incorrectly or that they failed to ask the right questions when dealing with Mrs Roulston’s application.  
18. First Actuarial arranged for relevant information, including an up to date medical report, to go before the Trustees to enable them to make their decision on Mrs Roulston’s ill health application.   I therefore do not uphold Mrs Roulston’s complaint against First Actuarial. 
Kim Parsons

Deputy Ombudsman

31 March 2014
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