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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr Roger Fokerd

	Scheme
	Scottish & Newcastle Pension Plan (the Plan)

	Respondents 
	Heineken UK Limited  (Heineken UK)
Scottish & Newcastle Pension Plan Trustee Ltd (the Trustees)


Subject

Mr Fokerd considers that he is contractually entitled to a guaranteed annual increase on his whole pension in excess of the Guaranteed Minimum Pension (GMP) from the Plan in line with the Retail Price Index (RPI) up to a maximum of 5% pa (and not just on that part attributable to post 6 April 1997 service as specified in the Plan’s Trust Deed and Rules (the Rules)). He says that:

· Scottish & Newcastle Ltd (S&N) and the Trustees assured him in March 1999 that his pension would be increased in the way described above during payment; and

· he relied upon this assurance when deciding to accept the redundancy terms (including voluntary early retirement) offered to him by S&N.     

The Pensions Ombudsman’s determination and short reasons
The complaint should only be partly upheld against both Heineken UK and the Trustees. Mr Fokerd received inaccurate information, but is unlikely that he would have followed different courses of action if he had not. 

However, he will have suffered significant disappointment on discovering that increases were not guaranteed and would not be paid.
DETAILED DETERMINATION
Background
1. S&N (which is the “Principal Employer” under the Rules, with associated powers) was taken over by Heineken NV at the end of April 2008.

2. Although S&N is the Principal Employer and hence the company with power to determine pension increases, the operating UK company was, after the takeover at least, Heineken UK which had, before the takeover, been known as Scottish & Newcastle (UK) Ltd.

3. The Rules were adopted by a Trust Deed executed on 3 April 2008, with an effective date of 1 April 2008.  Appendix 2 to the Rules sets out specific rules relating to the “Final Salary Section”.  As concerns pension increases for pensioners previously employed by S&N it says:
“14.2. Rates of increases
Any part of a pension in payment that is attributable to Pensionable Service on or after 6 April 1997 will increase in each year by the lower of:

14.2.1
the percentage increase in the retail prices index during a reference period agreed between the Principal Employer and the Trustee; and 

14.2.2
5%. 
The remainder of the pension will not increase, except as described below.”

“14.4. GMPs in payment
Where GMP is payable, the part of the GMP that is attributable to earnings for the tax year 1988-89 to1996-97 will increase in each year by the percentage specified in any order made by the Secretary of State …The remainder of the GMP will not increase.”
“14.6. Discretionary increases
Pension may be increased by such further amounts as the Principal Employer decides with the consent of the Trustee (given after considering actuarial advice).”

4. In the previous version of the Rules the provisions relating to pension increases were substantially the same.
5. For 15 years before the takeover by Heineken NV, S&N had exercised discretion by increasing pensions attributable to service before 6 April 1997 on the same basis as the Rules require for pensions attributable to later service – that is, by the increase in RPI, capped at 5%. (Earlier discretionary increases had not been on exactly the same basis, though they were given).

Material Facts

6. Mr Fokerd was born on 8 April 1948.

7. S&N notified Mr Fokerd in December 1998 that he would be made redundant on 30 April 1999. During the weeks prior to his leaving date, Mr Fokerd had several meetings with the personnel and in-house pensions departments at S&N about the terms relating to the termination of his employment and his pension options.
8. At one such meeting in March 1999, Mr Fokerd received a statement of retirement benefits (dated 10 March) prepared by the in-house administrators of the Plan on behalf of the Trustees showing the estimated pension and tax free lump sum if he retired on 30 April 1999 with 24 years 5 months of pensionable service. According to the notes section of the statement, under the heading “Pension Increases”, it said that:

“The Company reviews pensions once a year. You will be notified in writing of increases to your pension. The basis for calculating annual pension increases is the increase in the inflation rate up to a maximum of 5%.”   

9. Mr Fokerd was later granted an additional one month’s service and received a new statement showing the revised benefits available to him. This statement also included the above paragraph about pension increases in the Notes section.

10. Mr Fokerd accepted S&N’s offer of early retirement alongside his redundancy terms.  (I have not seen any compromise or other agreement suggesting that the early retirement pension was contingent on his taking or not taking any steps relating to his employment.)
11. Until 2010 he received annual increases to the whole of his pension in excess of the GMP in line with RPI capped at 5% pa. 
12. In November 2010, Mercer, the administrators of the Plan at the time, wrote to pensioners, including Mr Fokerd, about the increase for that year. The letter said:

“As you will be aware, S&N pensions in payment are reviewed every year in accordance with the Rules and legislation. We are writing to tell you about the 2010 review and how this will affect your own pension.

2. Your Pension in Excess of GMP

Pension earned prior to 6 April 1997: Increases to pension earned prior to 6 April 1997 are considered annually and are paid at the discretion of the Company. This year, it has been decided not to apply any discretionary increases.

Pension earned from 6 April 1997 onwards: For pension earned after 6 April 1997, an increase of 4.8% will be applied in accordance with the Rules. This increase is based on the RPI (subject to a cap of 5%) at July and is reflected in the new pension figure…”  

13. In October 2012, Mr Fokerd complained to Heineken UK and Mercer that he was entitled contractually to receive guaranteed increases to the whole of his pension in excess of the GMP in line with RPI up to a maximum of 5% pa. His complaint was not upheld. In their responses, both parties essentially said that:

· the March 1999 benefit statement incorrectly showed that his whole pension in excess of the GMP would increase in line with RPI to a maximum of 5% pa;

· it should have said that the part of his pension relating to pre 6 April 1997 pensionable service would be subject to discretionary increases and the specified rate of increase applied only to post 6 April 1997 pensionable service;    

· although they accepted that the benefit statement was misleading, as his pension entitlement arose from his membership of the Plan, the terms under which his pension was payable were set out in the Rules;

· the Rules stipulate that increases to pensions in payment attributable to pre 6 April 1997 pensionable service are not guaranteed and increased at the discretion of S&N;

· explanatory material such as the benefit statement did not override the formal provisions of the Rules; and
· the information which he received whilst an active member such as the Plan booklets would clearly have shown that increases to pre 6 April 1997 pension were discretionary in nature and not guaranteed.
Summary of Mr Fokerd’s position  
14. His pension entitlement originates from his contract of employment and not through his membership of the Plan since he had to be employed by S&N before he could become a member of the Plan.  
15. The pension provisions in his contract can be improved with his employer liable for any augmentation cost.  
16. The assurances which he received in March 1999 about future increases to the whole of his pension in excess of the GMP during payment was a major influence in his decision to accept S&N’s offer of voluntary early retirement as part of his compulsory redundancy terms and also not to make a claim for unfair dismissal.
17. The guaranteed increases to the whole of his pension in excess of the GMP pension during payment would, in his opinion, over time, compensate for the actuarial reduction applied to his pension to allow for early payment.
18. His acceptance of S&N’s offer that future annual increases to his pension in excess of the GMP would be in line with RPI up to a maximum of 5% pa was incorporated into his employment contract and superseded the corresponding provision in the 1994 Plan booklet attached to his “October 1996 Written Particulars of Employment”.
19. After taking over S&N, Heineken NV acquired his employment contract and is consequently obliged to honour the preferential early retirement terms applicable to his pension offered to him back in April 1999.
20. Deferring receipt of his retirement benefits from the Plan until Normal Retirement Age (NRA) 60 was a genuine option for him at the time he made his decision to retire early. He accepts, however, that if he had received an early retirement quotation in March 1999 showing the correct rate of increase applying to that part of his pension in excess of the GMP attributable to pre 6 April 1997 service, it would not have changed his decision to opt for early retirement. At that time his wife was employed and he had reason to believe that he could established a second career as a management consultant after leaving S&N so any concerns about his future pension from the Plan were “relatively peripheral”.
21. In January 2000, his circumstances changed drastically when he suffered a serious heart attack. Whilst recuperating, he and his wife reviewed their financial situation and concluded that:

· his pension (and her potential spouse’s pension) from the Plan would provide a reasonable and inflation proof source of income; and

· by “downsizing” their home in Edinburgh they could afford to pursue a much less stressful living style in the future, part of which involved him no longer having to actively promote his services as a consultant and to retire at 60.
22. He was confident making the above conclusions because of the assurances which he had received in March 1999 from S&N and the Trustees about guaranteed annual increases in line with the Retail Price Index (RPI) up to a maximum of 5% pa being applied to his whole pension in excess of the Guaranteed Minimum Pension (GMP) during payment from the Plan. These increases, in his view, would preserve the real value (i.e. purchasing power) of his pension and any subsequent widow’s pension over the long term. 

23. He subsequently took on occasional consultancy assignments at the request of business contacts he had made whilst working for S&N but he worked at most 46 days in any one year and never earned more than £23,000 pa.

24. The role of the representatives from S&N’s personnel and in-house pension departments was to provide him with current and accurate information regarding the pension he could expect to receive from the Plan and the terms and conditions attaching to it so that he could make an informed choice about whether to accept S&N’s offer of early retirement. 
25. The representatives went through the contents of the statement of retirement benefits methodically with him during their meeting with him in March 1999. They also discussed with him benefit options and enhancements that might apply beyond those shown on the statement. The rate of increase applicable to his pension during payment shown on the statement was specific and clear. He recalls the representatives having told him that the rate was an improvement to the existing one. It is inconceivable that they would have said this knowing that their statement would not be supported by the Plan documentation.   
26. By the end of the meeting, he therefore felt confident enough to accept S&N’s offer and had no reason to believe that the variation made by S&N to the terms and conditions of employment concerning pension increases applying to his future pension from the Plan would not be honoured. To the best of his knowledge, there is no legal requirement for (variations in) the terms and conditions of an employment contract to take any particular form or to be expressed in any way.

27. He did not expect that he would be negotiating improved pension terms during the March 1999 meeting and was only too happy to accept them when they were offered to him. A proposal followed by an acceptance, in his view, does signify an agreement.  
28. He accepts that the rate of increase applying to his pension in excess of the GMP was not the only factor which affected his decisions on the future course of his career and to leave Edinburgh. Such radical changes are influenced by many factors with some being more important and pivotal in determining the outcome.

29. In January 2000 both he and his wife were aged 51 with life expectancies taking them to their mid-eighties. They were consequently mindful that any decision they made would have a negative effect on their future finances (i.e. reduction in their earning capacities or the return on their property investment) and might compromise their well beings in later life. The assurances which he received from S&N in March 1999 that the whole of their single source of future income (i.e. the Plan pension) would largely be protected against the erosion of inflation over the next 35 years or so assuaged such concerns and was therefore central in their decision to opt for the more radical of their prospective life changing plans.
30. If he and his wife had any reason to believe that annual increases to part of his pension during payment would be at the discretion of S&N (and thus placing a heavy reliance on their benevolence and ability to provide such increases for the next 35 years), they would have reached a different conclusion in January 2000. They would have appreciated the need to accumulate savings to offset against the possibility of receiving annual pension increases below RPI and also remained in Edinburgh to pursue their existing careers.
31. It would have been out of character for him to have stopped “at first impressions”. He would have undertaken some form of further analysis on (a) the balance of mandatory and discretionary annual increases, (b) the significance of the practice of paying discretionary pension increases, (c) the future prospects of S&N and (d) the potential effect of inflation to the erosion in value of his pension before forming the conclusions shown in paragraph 21 above. (He has provided detailed spreadsheets reproducing the kind of calculations he would have undertaken.) 
32. In particular, during his final years of employment with S&N, he had developed a particularly pessimistic view of the company’s future prospects, primarily as a consequence of his “insider knowledge of its “Supply Chain Strategy”” which he viewed as fundamentally flawed and likely on implementation to greatly increase the business’ vulnerability to takeover. An indicator of his concern at the time was his decision to sell his S&N shares.
33. His own experience of corporate priorities in takeover situations would have alerted him to the likelihood that in search of early returns through cost cutting, S&N’s benevolent and paternalistic approach to discretionary pension increases could be “an early casualty with a complete secession of such awards highly probable”.                

34. Had he stayed in Edinburgh, he would now have benefited from the exceptional escalation in property prices experienced over the past decade.    
35. As a consequence of either maladministration on the part of the Trustees by providing him with incorrect details of the increases applying to his pension during payment or the failure of Heineken UK to honour contractual obligations, he has /will suffered significant actual financial loss. 
Summary of Heineken UK’s position  
36. It is settled law that Mr Fokerd’s entitlement to receive pension and other benefits in line with the Rules arises from his membership of the Plan. Although his right to become a member of the Plan would have been specified in his contract of employment, the particular terms of that membership would not have been shown there. They are stipulated in the Rules (as amended). Furthermore the booklet only summarises the main provisions of the Plan and is intended for general guidance.        

37. The Rules in force at the time Mr Fokerd received the statement of retirement benefits in March 1999 provided that only the part of his pension in excess of the GMP attributable to pensionable service on or after 6 April 1997 would attract guaranteed annual increases in line with RPI capped at 5%. 
38. The 1994 Plan booklet states that although S&N had in the past provided increases to pensions in payment and it was their policy to continue this practice whenever possible, such increases were not guaranteed in the future. The1999 Plan booklet contained a statement to the same effect, i.e.:
“…any pension built up in the Plan before 6 April 1997 may be increased by the Company on a discretionary basis. These increases are not guaranteed but it is the Company’s intention to continue past practice and to endeavour to provide LPI increases to pension in excess of the GMP.”    

It is therefore clear that there is no entitlement under the Rules for guaranteed increases to pension in excess of GMP accrued before 6 April 1997.
39. Only if there had been specific agreement between S&N and Mr Fokerd that other terms applied to his pension could his benefits entitlement be different than those set out in the Rules.

40. There is, however, no reference to guaranteed increases being awarded to Mr Fokerd’s pension in excess of the GMP attributable to service prior to 6 April 1997 in any correspondence from S&N relating to his redundancy and early retirement.  

41. The Trustees (and not S&N) provided Mr Fokerd with the benefit statement. As the Trustees were not a party to his contract of employment, this statement could not have altered Mr Fokerd’s terms of his employment with S&N.

42. There is no evidence that Mr Fokerd would not have followed the same course of action after being made redundant if he had received correct information about the rate of increase applying to his pension in excess of the GMP during payment in March 1999. 

43. It is a recognised principle that any compensation payable arising from detrimental reliance on a mistake must not have the effect of putting the complainant in a better position than he/she would have been in had the error not taken place.

44. If it is established that Mr Fokerd is entitled to receive increases at RPI capped at 5% pa on his pre-6 April 1997 pension in excess of the GMP, such increases, in their view, should therefore be paid to him in the future. Moreover his actual loss to date (if any) should be limited to the difference in discretionary and RPI increases (capped at 5% pa) awarded for the years 2010 to 2013.

45. The amounts which Mr Fokerd says he and his wife could have earned in the years since 1999 and the current inflated value of his former home in Edinburgh are irrelevant to his complaint. Any losses which Mr Fokerd attributes to either matter were neither reasonably foreseeable nor as a direct consequence of the error on the statement of benefits.       
Summary of the Plan Trustees’ position  
46. The statement of benefits given to Mr Fokerd in 1999 did not sufficiently or accurately reflect the provisions in the Rules with regard to guaranteed increases payable on his pension in excess of the GMP during payment. There was no intention on their part to override the Rules or any contract between them and Mr Fokerd which would support his claim that he is entitled to a guaranteed RPI (capped at 5% pa) increase to his whole pension in excess of the GMP from the Plan.

47. They neither have the power to deviate from the Rules nor a unilateral right to amend them. They did not agree with S&N that the increase rate applicable to Mr Fokerd’s pension during payment should be augmented.

48. There is no evidence that Mr Fokerd would not have taken early retirement if the statement notes had accurately reflected the correct basis of pension increases under the Rules. Furthermore, it is questionable that he would have taken a different course of action to the one he took in January 2000.     

49. Mr Fokerd says that his decision to take early retirement was an alternative to opting for a deferred pension at age 60 from the Plan. But if he had retired at age 60, he would have received pension increases in accordance with the Rules, i.e. on a discretionary basis in relation to the pension in excess over GMP accrued prior to 6 April 1997. The statement which Mr Fokerd would have received at NRA 60 in 2008 had he not decided to retire early did not contain the error on pension increases in the notes. If Mr Fokerd had therefore taken the alternative course of action, he would not be entitled to any greater pension increases than those to which he is currently entitled to under the Plan.      
Conclusions

Contract
50. Mr Fokerd considers that his pension entitlement in the Plan originates from his contract of employment. Whilst his right to be a member of the Plan did arise through his employment with S&N, the detailed terms and conditions of his membership would not have been set out in his employment contract which at most, is likely just to have said that he was entitled to join the Plan. So he would have been entitled to be a member of it, subject to whatever its Rules provided.
51. The Plan booklet only provided a summary (for explanatory purposes) of the benefits provided under the Plan. And like the Rules it did not form part of Mr Fokerd’s contract of employment. Furthermore, the statement which Mr Fokerd received was issued for and on behalf of the Trustees who were not a party to his employment contract. If S&N had intended to vary his contract by offering him guaranteed increases on his excess over GMP pension accrued before 6 April 1997, they could not have done so using such a document.

52. At the point when his employment was compulsorily terminated, he was not in a position to negotiate the terms of his departure.  Assuming for this purpose that the specific departure terms were in fact contractual between S&N and Mr Fokerd, there is nothing to indicate that they could have extended to matters of detail of a pension statement expressly issued for and on behalf of a third party.
53. So I do not consider Mr Fokerd is contractually entitled to a guaranteed annual increase on his whole pension in excess of the Guaranteed Minimum Pension (GMP) from the Plan in line with the Retail Price Index (RPI) up to a maximum of 5% pa and do not therefore uphold the first part of his complaint. 

Reliance on a mistake
54. There is no dispute that S&N supplied Mr Fokerd with an early retirement quotation in March 1999 showing an incorrect rate of increase applying to that part of Mr Fokerd’s pension in excess of the GMP attributable to pre 6 April 1997 service. As the quotation was prepared by the in-house administrators of the Plan on behalf of the Trustees, I consider that this mistake clearly constitutes maladministration on the part of the Trustees and by S&N (in its capacity as the administrator rather than as Mr Fokerd’s employer). 

55. However this finding in itself is not enough to enable me to uphold the complaint as Mr Fokerd would wish me to. I would also need to be satisfied that Mr Fokerd incurred an actual financial loss as a direct consequence of the maladministration identified.

56. Heineken UK (following their takeover of S&N)  and the Trustees can be expected to have realised that Mr Fokerd was likely to take a decision based on the incorrect information they provided on the quotation. Mr Fokerd said that he would probably have rejected S&N’s terms relating to the termination of his employment and his pension options and made a claim for unfair dismissal had he known that the whole of his excess over GMP pension would not be increased in line with RPI (subject to a maximum of 5% pa).  Later in the investigation he accepted that the pension issues were not fundamental to his decision, but I deal with the point below anyway.
57. There is not an obvious direct connection between the pension and a decision not to pursue an unfair dismissal claim. Mr Fokerd was compulsorily redundant (not strictly in a position to accept or reject the terms) and voluntarily took his pension early.  I have not seen anything about the pension decision that would strictly have prevented him from claiming unfair dismissal. 
58. Even if that were not the case, the decision (if he had been properly informed) would have been whether to take an early retirement pension on which increases were discretionary, but where there had been a long established practice of paying discretionary pension increases and that there was a stated intention to continue doing so. I do not think that the accurate position would have felt (at the time) so different that he would have acted differently.
59. Mr Fokerd says that his decision to move in 2000 was based on his confidence in the level of future increases.  He has explained, in detail and very articulately, what he believes he would have done if he had known the increases were discretionary – including why he would not have thought the statement of intent to continue paying them was reliable.
60. He would, I think, accept that there is some hindsight in what he has said.  In a sense there has to be. It will be very difficult for him to reconstruct what decisions he would have made 14 years ago.  In particular, though, his spreadsheets assume that there will be no increases at all after 2005 (a year by which, as I understand it, he says he would in 2000 have assumed that a takeover would happen).

61. I accept that the Trustees must be taken to have known that members would make financial decisions based on the information they were given.  But they could not have expected to be liable for decisions made on highly conservative assumptions about S&N’s viability and the Scheme’s ability to pay increases, in part based on special knowledge.  Nor could they have expected to be liable for the whole consequence of a lifestyle change – in this case the move from Edinburgh – which would be made for a parcel of reasons.  For this purpose the question is not whether there was in fact a chain of causation between the inaccurate information and the loss claimed (though I do not find that there was) – it is whether the loss at the end of the chain was reasonably foreseeable by the Trustees at the beginning.
62. I therefore conclude, on the balance of probabilities, that it is unlikely that Mr Fokerd would have followed different courses of action in March 1999 or January 2000 if he had been informed that increases applying to that part of his excess over GMP pension attributable to service before 6 April 1997 were discretionary. I also find, in relation to the decision made in 2000, that the Trustees could not have foreseen the cause of loss that Mr Fokerd describes.
63. Although the maladministration identified has not, in my view, caused Mr Fokerd any actual financial loss, he will have been disappointed and distressed to discover that he would not receive the increases he expected. 
Directions   

64. Within 28 days of the date of this Determination, Heineken UK and the Trustees shall each pay Mr Fokerd £500 in recognition of the distress and inconvenience which they caused him.  

Tony King 

Pensions Ombudsman

27 May 2014 
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