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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr C Mensah

	Scheme
	Armed Forces Pension Scheme 2005 (AFPS 05)

	Respondent 
	Service Personnel and Veterans Agency (SPVA)


Subject

Mr Mensah has complained that his eligibility for ill health retirement has not been properly assessed.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Service Personnel and Veterans Agency because they had insufficient, clear evidence upon which to base a decision.
DETAILED DETERMINATION

Material Facts

1. The AFPS 05 was established by statutory instrument issued under the Armed Forces (Pensions and Compensation) Act 2004. The Rules are contained in the Armed Forces Pension Scheme Order 2005 (SI2005/438) (as amended). Extracts from the relevant Rules are contained in an appendix to this document. 

2. Three tiers of benefit are available for individuals who leave the Armed Forces as a result of ill health. The level of benefit is based on the severity of the individual’s condition and their capacity for civilian employment. Tiers 2 and 3 are awarded under the AFPS 05. Tier 2 is awarded to those whose ability to undertake other gainful employment is significantly impaired (see Rule D.6.). Tier 3 is awarded to those who are permanently incapable of any full time employment (see Rule D.5.). Tier 1 is awarded under paragraph 16 of the Armed Forces Early Departure Payments Scheme Order (SI2005/437) to those who are unable to do their service job, but their ability to undertake other gainful employment is not significantly impaired (see also Joint Services Publication 764). Under Rule D.8., a member who has been awarded a Tier 1 or 2 benefit may request a review of his/her condition. Under Rule D.9., the Secretary of State may review Tier 2 or 3 awards.

3. Mr Mensah was discharged from the Armed Forces on 13 July 2013. He was awarded a Tier 1 benefit.

4. Mr Mensah’s medical form (F Med 23) listed the principal conditions affecting his employment as “Resistant Hypertension, LV Hypertrophy, Hypercholesterolaemia, Chest Pains and Right Chronic Knee Pain”. His case was considered by a Medical Board on 26 September 2012. In their report, the Medical Board outlined Mr Mensah’s medical history. They referred to a history of headaches, palpitations and dizziness and noted (amongst other things) that he had visited the Emergency Department in December 2011, where a diagnosis of cardiac chest pain had been made. With regard to Mr Mensah’s knee, the Medical Board noted that this dated from May 2007 when he had fallen whilst taking up a firing position. The Board also noted that he had had to cease rehabilitation of his knee because of chest pain. They said that Mr Mensah was currently doing sedentary duties only and was unable to fulfil his trade duties.

5. Mr Mensah’s case was reviewed by a medical adviser (MA). In a report dated 7 May 2013, the MA noted the diagnosis of hypertension which had been resistant to treatment associated with left ventricular hypertrophy. The MA referred to an entry in Mr Mensah’s medical records which had suggested that some of his symptoms might be due to his current anxiety about losing his Army employment. The MA noted that Mr Mensah’s specialist had adjusted his treatment which had resulted in much improved control of his blood pressure. The MA went on to say,

“It would be reasonable to expect further improvement in blood pressure readings and symptoms and especially once resettlement has taken place.

On balance, whilst Mr Mensah has been deemed unfit for service in the Armed Forces, it is considered that his capacity for gainful civilian employment is not significantly impaired by his condition. Therefore, a Tier 1 assessment would be appropriate.”

6. Mr Mensah appealed, via the internal dispute resolution (IDR) procedure, against the Tier 1 award on the grounds that his employment prospects were severely restricted and a Tier 2 award would be more appropriate. He also pointed out that his knee injury occurred in 2010, not 2007. Mr Mensah also provided a copy of a report, dated 11 June 2013, stating that he had been diagnosed with Non Freezing Cold Injury (NFCI) (Feet and Hands). He said that he was unable to work full-time and had only been able to work for six hours a day at sedentary desk duties since June 2012.

7. The June 2013 report was written by Dr Oakley, Associate Specialist in Environmental Medicine and Head of Survival & Thermal Medicine at the Institute of Naval Medicine. In his report, Dr Oakley had diagnosed NFCI in feet and hands and chronic pain. He noted that Mr Mensah needed pain relief immediately, but needed something that took account of his hypertension. He said he should be referred to a pain clinic urgently and that he should work indoors only and keep his feet and hands warm and dry. Dr Oakley asked for a review to be arranged for October 2013.

8. Mr Mensah’s case was referred to another MA. The MA said,

“The contents of Mr Mensah’s letter of appeal and attached documents are noted …

I agree that he is unfit for Service in HM Forces but his symptoms are likely to reduce with continuing treatment and monitoring after release.

No additional medical evidence has been provided in my considered opinion which would alter the original recommendation for a Tier 1 award in this case.”

9. SPVA referred Mr Mensah’s case to the Adjudicator at stage one of the IDR procedure. In their recommendation to the Adjudicator, they referred to Mr Mensah’s letter and the additional information he had provided. SPVA also referred to the previous MA’s report and Mr Mensah’s F Med 23. They went on to say,

“I have taken into consideration the medical information available, Mr Mensah’s letter of appeal and additional information supplied. I believe Mr Mensah’s PIC has been correctly assessed. In particular I note Dr … comments that DMICP note that Mr Mensah’s symptoms might be due to his current state of preoccupation and anxiety concerning losing his Army employment.

I note the medical information in the FMED 23 states Mr Mensah was seen at the Med Centre in July 2010 with a history of occasional headaches, palpitation and dizziness with activity … He was being treated for resistant hypertension, hypercholaemia and chest pains on exertion. Tests done in January 2012 showed he had borderline left ventricular hypertrophy however an ECHO taken in March 2012 confirmed notable left ventricular hypertrophy. He is currently being treated by the cardiologist along with lifestyle interventions to try and control his BP. In addition I note that Med Board states an injury to the right knee in 2007 … An MRI in 2008 showed a small plica, damage to the medial ligament and cartilage. He was discharged from care due to chest pain with activity. The Fmed notes that he is currently doing his own rehabilitation programme for chronic right knee pain and still remains under the care of the Cardiologist … The Fmed 23 states Mr Mensah is currently doing sedentary duties only and unable to fulfil his trade duties.

I further note Dr … comments that his symptoms are likely to reduce with continuing treatment and monitoring after release.

In conclusion … I believe that Mr Mensah has been correctly assessed and an award of Tier 1 benefits is appropriate.”

10. The Adjudicator noted that Mr Mensah had been discharged from service with “Resistant Hypertension, LV Hypertrophy, Hypercholesterolaemia, Chest Pains and Right Chronic Knee Pain”. He noted that the medical reports suggested that his current anxiety might be related to the loss of his Army employment. The Adjudicator also referred to the improvement in Mr Mensah’s blood pressure and said it was reasonable to expect further improvement. He noted Mr Mensah was undertaking rehabilitation for his knee by himself because the structured rehabilitation had been interrupted by chest pain. He noted the reference to NFCI. The Adjudicator concluded,

“On the evidence available to me with the MAs opinion’s (sic) I am content that Mr Imensah (sic) has a permanent physical disorder where symptoms and function are well controlled by regular medication. On the evidence available a Tier 1 award is appropriate in this case …”

11. Mr Mensah was seen by a Consultant in Pain Management, Lt Col Aldington, on 10 July 2013. He noted that Mr Mensah had been diagnosed with NFCI in his hands and feet and that he had hypertension which required several medications to treat. Lt Col Aldington reported,

“I explained that the pain was due to nerve damage and that while entirely real, it did not indicate further damage. He recognised the emotional component and knows he needs to be aware of his mood and how it affects those around him. He knows the vital importance of exercise particularly because of his blood pressure. I suggested that he might wish to look for a cheap exercise bike on E-bay or learn to swim.

He may wish to try one or other of the anti-neuropathic agents. I would have thought starting with a low dose of … would be a good start. He monitors his blood pressure regularly so there should not be a problem with that … He understands that no amount of medication will remove his pain and it is there to help him function.”

12. SPVA wrote to Mr Mensah, on 11 July 2013, declining his appeal. Mr Mensah submitted a further appeal on the basis that his condition had not improved over the past three years, his blood pressure was still high, he was being referred back to a specialist and would be on medication for life.

13. SPVA referred Mr Mensah’s case to their Senior Medical Adviser, Dr Braidwood. On 2 September 2013, Dr Braidwood sent an e-mail to SPVA in which she said,

“… I have carefully reviewed the case papers of ex-LCpl Mensah aged 36 years and previous minutes (LHS) on this case as well as his recent (June 2013) appeal letter.

I agree that NFCI formed no part of his invaliding disorder and even if the diagnosis had appeared on the front page of the FMed 23 … I would conclude there was no additional effect on his overall condition/function.

I note that he has significant hypertension and at least some of its sequelae and associated cardiovascular risk factors. These are ongoing chronic disorders and treatment which aims to maintain a reasonable level of blood pressure is likely to be prolonged if not life long. The aim is to allow him to participate in family and community life including appropriate paid work.

His knee problem is not a factor in reducing his civilian employability capacity.

In conclusion I agree with the previous decision and advice and find nothing to change the previous advice/decisions.”

14. SPVA referred Mr Mensah’s case to a Deciding Officer. They referred to Dr Braidwood’s comments (noting that her e-mail was not easy to follow) and recommended that a Tier 1 award was appropriate. In his decision report, the Deciding Officer said that he had reviewed all of the casework and, in particular, Dr Braidwood’s view. He said,

“Mr Mensah’s appeal is based on the fact that since his discharge he has not got better and that his condition means that he does not feel up to full time work. He mentions being able to work for 6 hours a day but not 8 hrs. The SMA points out that he will probably never fully recover from his condition but with continuing treatment he should have a level of function that would allow full time employment. I also accept her comments about knee pain and NFCI. On balance I agree that Tier 1 benefits are appropriate, I think that given his condition at discharge Mr Mensah should be able (sic) of full time work if he stays fit and maintains his medication.”

15. SPVA wrote to Mr Mensah, on 20 September 2013, notifying him that his appeal had been unsuccessful. They explained that his case had been reviewed by Dr Braidwood and that she had seen all the available evidence, including his appeal letter and the report from the Cold Injury Clinic. SPVA said that it was accepted that Mr Mensah had severe hypertension and associated complications of cardiovascular disease, which were ongoing chronic disorders. They went on to say that the treatment for these aimed to maintain a reasonable level of blood pressure to allow the patient to participate in normal life, including appropriate paid work. SPVA said that Dr Braidwood had concluded that Mr Mensah’s NCFI had not been part of his invaliding disorder and, therefore, could not be taken into account in assessing his entitlement. They pointed out that Dr Braidwood had, nevertheless, expressed the view that she would conclude that there was no additional effect on his overall function from the NFCI. SPVA said Mr Mensah would not have been assessed as eligible for a higher tier benefit even if the NFCI had been taken into account. They went on to explain the eligibility criteria for the three tiers and what was taken into account. In particular, SPVA explained that they focussed on civilian employability not military employability. They concluded,

“The [Deciding Officer] has reviewed your case thoroughly taking into account all the available evidence including the comments of the SMA. He is content that your Tier 1 ill health award is appropriate and has been administered properly in line with the scheme rules and that no maladministration by SPVA Scheme Administrators has occurred. Specifically, the DO notes that the test for Tier 1 or 2 is consideration of lifetime capacity to work and not to first look at the current situation. Tier awards have to be made on the medical evidence indicating what is feasible in relation to employment, not on the difficulty or ease of obtaining a job for any particular individual. The DO has concluded that there are no grounds for overturning the original decision …”

16. SPVA also said that if Mr Mensah’s condition deteriorated in an unexpected way he had the right to have his case reviewed at any time up to the 5th anniversary of his discharge.

17. Mr Mensah has submitted a number of medical reports with his application to my office. Three of these were written in January 2014. The fourth is an extract from his Army medical record (F Med 7), is dated 29 October 2013, and relates to a review he attended at the Institute of Naval Medicine for his NFCI. It refers to the previous assessment undertaken in June 2013.

Conclusions

18. Mr Mensah has been awarded a Tier 1 benefit. It is accepted that he is unfit for service as a member of the Armed Forces. Mr Mensah argues that he should receive Tier 2 benefits.

19. There are two levels of benefits payable on ill health retirement under the AFPS 05; under Rules D.5 and D.6. Rule D.5 pays the higher level of benefit – Tier 3. Benefits are payable under Rule D.5 if the member is permanently (that is to say, at least until he reaches pension age) incapable of any gainful full-time employment. The Rule refers specifically to ‘full-time’ employment and, therefore, someone who was able to undertake part-time employment would still be eligible for a Tier 3 award. Rule D.6 pays a lower level of benefit – Tier 2. Benefits are payable under Rule D.6 if the member’s capacity for gainful employment is significantly impaired. Rule D.6 refers to ‘gainful employment’, rather than ‘full-time employment’. The member’s capacity for employment must, therefore, be intended to be measured against both full and part-time employment. The key to determining whether a member is eligible for benefits under Rule D.6 is in deciding whether his capacity for employment is “significantly impaired”. However, unlike with some public sector schemes, there is no definition of “significantly impaired” in the Rules.

20. If a member was only going to be capable of part-time employment until pension age, he would be eligible for Tier 3 benefits. Therefore, Tier 2 benefits must be payable if the member is (or will be) capable of some full-time employment, but his capacity for that employment is impaired and that impairment is significant. Since there is no specific definition of “significantly impaired”, the words must be given their ordinary, everyday meanings. So, for example, the Concise Oxford English Dictionary would point to a thing being impaired if it is damaged or weakened and the impairment being significant if it is sufficiently great or important as to be worthy of attention.

21. So the questions for SPVA (and their medical advisers) were whether Mr Mensah was going to be capable of any full-time employment before he reached pension age and, if he was, whether his capacity for that employment was weakened to an extent that was worthy of attention.

22. SPVA referred Mr Mensah’s case to an MA. He reviewed Mr Mensah’s case on the basis of the conditions identified on his F Med 23, that is, problems with his blood pressure, chest pains and a knee problem. He noted that Mr Mensah’s medication had been adjusted and that this had improved his blood pressure. The MA said it was reasonable to expect a further improvement in Mr Mensah’s blood pressure and recommended a Tier 1 benefit. The MA accepted that Mr Mensah was no longer fit for service in the Armed Forces, but considered that his capacity for gainful civilian employment was not significantly impaired. I note that there was no indication given as to what the MA thought Mr Mensah was capable of so far as civilian employment was concerned. It is important, if SPVA are to rely on the MA’s opinion in reaching a decision, that both they and Mr Mensah can be sure that the MA has understood and applied the Rules correctly, has not made any factual errors and that they understand the reasons for his opinion. It may be tempting to assume that an experienced MA who has dealt with many AFPS 05 cases will understand the Rules and have applied them correctly. However, SPVA cannot just rely on the MA’s opinion, they have to reach their own decision, which means they have to understand the MA’s reasoning. Also it was unfair to Mr Mensah not to have sufficient information in order to understand why the MA had recommended a Tier 1 benefit and, if he disagreed, to prepare an effective appeal.

23. Mr Mensah did appeal and his case was reviewed by another MA. By this time, Mr Mensah had been diagnosed with NFCI. The second MA agreed that Mr Mensah was unfit for service in the Armed Forces, but said that his symptoms were likely to reduce with continuing treatment and monitoring after release. He agreed with the Tier 1 recommendation. Again, there was no discussion as to what Mr Mensah might be capable of in the way of civilian employment or why his conditions did not represent a significant impairment. Nor is it clear whether the second MA took any account of Mr Mensah’s NFCI.

24. Following Mr Mensah’s further appeal, his case was referred to Dr Braidwood. She referred to his NFCI as having formed no part of his invaliding disorder. Since Mr Mensah had been suffering from and diagnosed with NFCI prior to his date of discharge, the fact that it was not listed on the F Med 23 as an invaliding condition did not matter. Neither Rule D.5 or D.6 refer to invaliding conditions; nor, for that matter, does paragraph 16 under which the Tier 1 benefit is paid. However, Dr Braidwood went on to say that the NFCI had no additional effect on Mr Mensah’s overall condition/function. It is not clear what she meant by this. Dr Oakley had diagnosed NFCI in both Mr Mensah’s hands and feet, with chronic pain for which he needed pain relief compatible with his hypertension. He said that Mr Mensah should only work indoors. Clearly, this would have some effect on his capacity for gainful employment. Dr Braidwood then went on to consider Mr Mensah’s hypertension, which she described as significant. She noted that the treatment aimed to maintain a reasonable level of blood pressure, but was likely to be lifelong. Dr Braidwood said that the aim was to allow Mr Mensah to participate in “appropriate paid work”. There might have been a difference between the aims of a treatment option and its likely outcome. Dr Braidwood did not discuss the likely outcome for Mr Mensah nor did she explain what she meant by appropriate paid work. She then expressed the view that Mr Mensah’s knee problem was “not a factor in reducing his civilian employability capacity”, but did not explain why.

25. When SPVA made their decision not to award Mr Mensah Tier 2 benefits, they clearly relied on their medical advisers’ opinions. They were entitled to do so, but should not have done so blindly. In my view, the opinions provided by the medical advisers, including Dr Braidwood, lacked sufficient clarity and reasoning for their purpose. In particular, it is unclear what the medical advisers had in mind when they were considering whether Mr Mensah’s capacity for gainful employment was significantly impaired. Given that this term is not specifically defined in the Rules, it is important for both SPVA and Mr Mensah to understand exactly how the medical advisers have interpreted this.

26. The lack of clarity in the medical reports and that fact that SPVA were prepared to accept this leaves an impression that Mr Mensah’s case received little more than superficial consideration. This may simply be a reflection of the number of cases seen by both SPVA and their medical advisers. They may both feel that they are so familiar with the Rules and the issues to be considered that they need not spell it out each time. This is both unsafe and unfair to Mr Mensah who also needs to understand why a particular decision has been reached in his case.

27. The evidence is insufficient for me to find that SPVA have given proper consideration to Mr Mensah’s eligibility for Tier 2 benefits and I uphold his complaint on this basis. 

28. It is not my role to come to a decision of my own as to Mr Mensah’s eligibility. The proper course of action is for me to remit the decision for SPVA to reconsider it and I have made directions accordingly. It may well be that, with further due consideration, SPVA find that Mr Mensah does not in fact qualify for Tier 2 benefits. This is still one of the possible outcomes of their reconsideration and, provided that it is supported by sufficient, appropriate evidence, would not be incorrect. It would, no doubt, be disappointing for Mr Mensah, but he might find it easier to accept if he were able to understand the reasoning behind it.

29. This has been a stressful time for Mr Mensah and the failure to consider his case in a proper manner will have unduly caused distress. I find that a modest compensation payment for the distress would be appropriate.

Directions

30. I direct that, within 21 days of the date of my determination, the SPVA are to reconsider Mr Mensah’s eligibility for Tier 2 benefits, having first sought further medical advice. Within the same time period, they will pay Mr Mensah £250 as compensation for the distress he has suffered.

Tony King 

Pensions Ombudsman

28 April 2014
Appendix
The Armed Forces Pension Scheme Order 2005 (as amended)
Rule D.5. provides,

 “Early payment of benefits: active members with permanent serious ill-health
(1)
An active member who ceases to be in service by virtue of which he is eligible to be 

an active member of the Scheme is entitled to immediate payment of a pension and a lump sum before reaching pension age if –

(a)
in the opinion of the Secretary of State the member has suffered a permanent breakdown in health involving incapacity for any full-time employment, 

(aa)
the Secretary of State has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment, and
 
(b)
the member either - 

(i)
has at least two years' qualifying service, or 

(ii)
was formerly entitled to rights under a personal pension scheme or a retirement annuity contract in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers). 

(2)
For the purpose of this rule and rule D.8 a member’s breakdown in health is “permanent” if, in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, it will continue at least until the member reaches pension age. 

(3)
For the purpose of this rule and rule D.8 a member’s breakdown in health involves incapacity for any full-time employment if, in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, as a result of the breakdown the member is incapable of any gainful full-time employment. 

(4)
The amount of the annual pension payable under this rule is calculated by multiplying one seventieth of the member’s final pensionable earnings by N. 

(5)
For the purposes of paragraph (4), N is equal to the greater of –

(a)
the sum of the member’s reckonable service and half of the further reckonable service which he would have been able to count under the Scheme if he had remained an active member from the date he ceased to be such a member until pension age (both expressed as a number of years), and 

(b)
20. 

(6)
The amount of the lump sum payable under this rule is calculated by multiplying the amount of the annual pension so payable by 3.”

Rule D.6. provides,

“Early payment of benefits: active members with significant impairment of capacity for gainful employment

(1)
An active member who ceases to be in service by virtue of which he is eligible to be an active member of the Scheme is entitled to immediate payment of a pension and a lump sum before reaching pension age if –

(a)
in the opinion of the Secretary of State the member has suffered a breakdown in health as a result of which his capacity for gainful employment is significantly impaired, 

(aa)
the Secretary of State has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment, and
(b)
the member either - 

(i)
has at least two years' qualifying service, or 

(ii)
was formerly entitled to rights under a personal pension scheme or a retirement annuity contract in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers), and 

(c)
the member is not entitled to a pension under rule D.5.(1). 

(2)
The amount of the annual pension payable under this rule is calculated by multiplying one seventieth of the member’s final pensionable earnings by N. 

(3)
For the purposes of paragraph (2), N is equal to the sum of the member’s reckonable service and one-third of the further reckonable service which he would have been able to count under the Scheme if he had remained an active member from the date he ceased to be such a member until pension age (both expressed as a number of years). 

(4)
The amount of the lump sum payable under this rule is calculated by multiplying the amount of the annual pension so payable by 3.”

There is no definition of “gainful employment” or “significantly impaired” in the Rules.

The Armed Forces Early Departure Payments Scheme Order 2005

Paragraph 16 provides,

“(1)
A person who ceases to be in service as a member of the armed forces is entitled to immediate payment of a lump sum if -

(a)
in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, the person is unfit for service as such a member,

(b)
the person has at least two years' relevant service,

(c)
immediately before the service ceases the person is an active member of the AFPS 2005, and

(d)
the person is not entitled to payments under article 9 of the Scheme or the immediate payment of a pension or lump sum under -

(i)
rule D.1 of the AFPS 2005 …

(ii)
rule D.5 of that Scheme …

(iii)
rule D.6 of that Scheme …

(iv)
rule D.11 of that Scheme …”

Joint Services Publication (JSP) 764

Under Chapter Four “Lump Sum on Incapacity – Tier 1 Medical Discharge”, JSP 764 states,

“A person who is discharged from the Regular Armed Forces on ill-health grounds is entitled to the immediate payment of a tax-free lump sum if:

· the SPVA (GL) considers that he is unfit for military service but deems his potential for gainful employment in civilian life is not affected (Tier 1),

· he is a member of AFPS 05 ...

· he has at least two years reckonable service and qualifying service,

· he is not entitled to a Tier 2 ... a Tier 3 ill-health award or a lump sum in lieu of five years’ worth of pension having been given a life expectancy of less than 12 months ...”
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