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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Christopher Mullen

	Scheme
	Heidelberg Group Pension Scheme (the Scheme)

	Respondent(s) 
	Heidelberg Group Trustees Limited (the Trustees)


Subject

Mr Mullen complains that the Trustees of the Scheme have incorrectly decided not to award him an ill health early retirement pension.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees as they did not take account of all relevant matters in their consideration of Mr Mullen’s application.
DETAILED DETERMINATION

Scheme Rules

Early Retirement Pension – qualification and payment

56.1 
If a Final Salary Member leaves Service before his Normal Pension Date and the following conditions are met, he can choose an immediate pension (the “Early Retirement Pension”) instead of the benefit under Rule58 (Benefits on leaving the Scheme).  The immediate pension will be payable as stated in Rule 66 and will be payable for life. 
The conditions referred to above are:

56.1.1
that either

(a) …

(c) his Participating Employer and the Trustees agree to his being offered an Early Retirement Pension, and either he is leaving because of Incapacity, or he has attained age 50 but not 65…

56.2.9
Where an Early Retirement Pension becomes payable on grounds of Incapacity, if the Trustees consider that the Final Salary Member is no longer Incapacitated (whether or not he enters into gainful employment), they can reduce, suspend, or end his Early Retirement Pension but they will not do this on or after Normal Pension Date.  Before reducing, suspending or ending a Final Salary Member’s Early Retirement Pension, the Trustees will ensure that the basis of the change is such that the value of the Early Retirement Pension is not less than the specified amount… 
Incapacity
Physical or mental deterioration that the Trustees consider, having received evidence from a registered medical practitioner appointed by them, is serious enough to prevent a Member from carrying out any paid employment and which satisfies the requirements of paragraph 1 of Part 1 of Schedule 28 of the Finance Act 2004 (as amended from time to time).

Paragraph 1 of Part 1 of Schedule 28 of the Finance Act 2004 (the Finance Act)

Ill-health condition

1
For the purposes of this Part the ill-health condition is met if-

(a) the scheme administrator has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on the member’s occupation because of physical or mental impairment, and
(b) the member has in fact ceased to carry on the member’s occupation.
Material Facts

1. Mr Mullen started working with Heidelberg Graphic Equipment Ltd (the Employer) in October 1996 as a Field Service Engineer.  Mr Mullen says that he was diagnosed with psoriatic arthritis in 2005 and has been under the care of a Consultant Rheumatologist at Nottingham Queens Medical Centre since then.

2. In May 2012, Mr Mullen felt unable to continue working and commenced a period of absence from work due to his condition.  

3. Mr Mullen says that he asked to start the process for applying for his pension on grounds of ill health in May 2012.  He was interviewed by COPE (the Medical Adviser service used by the Scheme) and gave them authority to contact his doctor and Consultant for his medical history.  On 16 August 2012, Mr Mullen attended a medical assessment with Dr Platts, a Consultant Occupational Physician at COPE.  

4. The medical report by Dr Platts says that Mr Mullen is 
“Mr Mullen has a serious medical condition known as psoriatic arthritis…

When I saw Mr Mullen on 16 August 2012, he was clearly unfit for his full normal duties as a Field Services Engineer.  It must be anticipated that he will continue to have symptoms of his psoriatic arthritis and that he will not be able to return to any physically demanding work in the future.  As such, I consider that Mr Mullen must be considered to be permanently unfit for his full normal duties as a Field Services Engineer, or any other physically demanding employment…Mr Mullen’s fitness for alternative work and his future employment prospects are likely to be severely limited by his psoriatic arthritis.  However, on the basis of my assessment of Mr Mullen on 16 August 2012 and the report of his Consultant Rheumatologist, I am unable to state at present that Mr Mullen will remain unfit to carry out any paid employment up until his normal retirement age.  This is because the future severity of his psoriatic arthritis and his associated incapacity cannot be precisely predicted at present and will be dependent on any future progress with time and/or further treatment”.

5. In a separate letter to Mr Davies, the human resources manager and one of the Trustees of the Scheme, Dr Platts said that – 

“[Mr Mullen] was recently reviewed by his Consultant Rheumatologist at Queens Medical Centre, Nottingham.  I gather that the possibility of him commencing some more powerful medication has been discussed.  However, this medication has a number of potentially serious side-effects.  Mr Mullen will be seeking further advice regarding the potential risks and benefits of the medication and it remains to be seen whether he will commence such treatment…The extent of his longer-term functional incapacity and fitness for work cannot be precisely predicted at present and will be dependent on his future progress with time and/or further treatment.  Nevertheless, it appears highly likely that Mr Mullen will have ongoing symptoms of psoriatic arthritis which will prevent him returning to his normal work or any such physically demanding employment.  As such, he must now be regarded as permanently unfit for such work…In my opinion, it would be expected that the disability provisions of the Equality Act 2010 would be considered to apply in Mr Mullen’s case.  Unfortunately, the types of alternative or modified duties that Mr Mullen could carry out are considerably restricted by the limitations set out above.  However, you will no doubt wish to explore whether any suitable alternative or modified work can be identified for Mr Mullen.”
6. The Trustees discussed Mr Mullen’s application during a trustee meeting on 19 September 2012.  The minutes of the meeting say that, prior to the meeting, the Trustees were provided with a copy of the Scheme rules with the definition of incapacity and a copy of the medical report by Dr Platts.  It does not appear that a copy of the letter to Mr Davies was provided, although Mr Davies is noted to have provided “a brief chronology”.  One of the Trustees noted that Mr Mullen had contacted him on 14 September 2012 about his concern that the report did not reflect what Dr Platts had said to him and it should have shown that he was unable to do any work due to his condition.  The Trustees considered this along with the report and decided that clarification was needed.  The Trustees “considered that there was some ambiguity about Mr Mullen’s current ability to carry out any paid employment at the time of the medical”.
7. Dr Platts summarised his report in an email, on 28 September 2012, to the Trustees and said that he was “not at present able to state that Mr Mullen will remain unfit to carry out any possible type of paid employment up until his normal retirement age.  The likely future severity of his psoriatic arthritis and associated incapacity cannot be confidently and precisely predicted at present and will be dependent on whether Mr Mullen makes any further progress with time and/or any further treatment.”
8. On 5 October, the Trustees informed Mr Mullen that he was not eligible for an ill health early retirement pension under the Scheme rules. His application was turned down and his employment was terminated on 7 December 2012.

9. On 10 December 2012, Mr Mullen complained about the Trustee’s decision under the Scheme’s IDRP.  He said that he was unable to carry out any paid work and he now had increased symptoms.  He also said that his employment had been terminated on grounds of ill health incapacity.  
10. In the Trustee meeting held on 4 January 2013, the Trustees did not uphold the complaint.  They wrote to inform Mr Mullen of their decision on 11 January.  Mr Mullen appealed on 17 January and the Trustees met again on 8 March to discuss his appeal.  Mr Mullen’s appeal was turned down and the Trustees wrote to him on 15 March saying that they were unable to uphold his complaint as the doctor was unable to state that he would remain unfit to carry out any paid employment.
11. Mr Mullen took his complaint to the Pensions Advisory Service (TPAS), where the adviser questioned the basis of the Trustees’ decision.  The TPAS adviser asked whether Dr Platts and the Trustees had applied a stricter test than the Scheme rules allow by assessing Mr Mullen’s application on the permanency of his condition to his normal retirement date.  The Trustees replied, saying that it would be perverse to imply that the test of incapacity was with reference to a point in time only.  That would mean that a person suffering severe but temporary deterioration would satisfy the test, even though they would not be prevented from carrying out paid employment in the near future.  In the Trustees’ opinion, the test of incapacity is that the deterioration is likely to endure at least until the normal retirement date and prevent the Member from carrying out any paid employment until that date.
Summary of Mr Mullen’s position  
12. Dr Platts did not provide further details regarding his report as requested by the Trustees.  Dr Platts would have had to obtain his written consent to do so.  It appears that Dr Platts only provided certain parts from his original report to the Trustees.
13. Since the medical report, he has experienced increased symptoms and his employment was terminated on grounds of ill-health incapacity. 
Summary of the Trustees’ position  
14. In considering Mr Mullen’s application, the Trustees believe that they fully complied with the principles governing their decision.

15. Dr Platts clearly said in his report that Mr Mullen was incapable of carrying out his previous occupation but he did not feel able to say that he would be incapable of carrying out any paid employment in the future.

16. The Trustees could not be satisfied that Mr Mullen would be prevented from carrying out any paid employment until his normal retirement date.  This conclusion was in line with medical evidence and entirely reasonable.
17. The Trustees firmly believe that they have complied with their legal obligations in full when considering Mr Mullen’s application and his complaint should not be upheld. 

Conclusions

18. In order for Mr Mullen to receive an ill health early retirement pension under the Scheme rules, the Employer and the Trustees would have to agree to offer him such a pension and he would have to meet the eligibility criteria for incapacity; this is two-fold.  First, Mr Mullen must be permanently unable to continue in his occupation (the Finance Act eligibility test).  Second, in the opinion of the Trustees, he must be unable to carry on any paid employment (the Scheme rules eligibility test).  Whether he met the eligibility test was a finding of fact to be determined by the Trustees, having received evidence from a registered medical practitioner.  If the Trustees consider that Mr Mullen meets the definition of incapacity, the Employer and Trustees must both agree to offer him an early retirement pension.  It is not my role to review the evidence and come to my own decision as to Mr Mullen’s eligibility for such a pension.  My role is to review the process by which the Trustees reached their decision. There are certain well-established principles which they are expected to follow in the decision making process and it is against these that the decision making process must be assessed. Briefly, the Trustees:

· must take into account all relevant matters and no irrelevant ones;

· must direct themselves correctly in law (in particular, they must adopt a correct construction of the Rules/Regulations;

· must ask themselves the correct questions;

· must not arrive at a perverse decision.

19. A perverse decision is taken to mean a decision which no reasonable decision maker properly directing itself, could arrive at in the circumstances. If the above principles have not been properly followed, there would be grounds for me to ask the Trustees review their decision.

20. Incapacity, as defined in the Scheme rules, only mentions permanence in respect to the Finance Act test, which relates to Mr Mullen’s occupation.  Although there is no express requirement that his condition must be permanent as relates to “any paid employment”, it is not unreasonable to imply a condition of permanency, as in the case of Harris v Shuttleworth & Others [1993] EWCA Civ 29.  

21. In the case, the court said – 

“If an employee has the misfortune to suffer from some condition which renders him incapable of working in his job for the [Employer] for a temporary period, longer than the time for which they are willing to pay his salary, but is likely to be able to work again in that or a similar job at some time in the future, it would in my view be straining language to describe the termination of his employment as “retirement from the service…by reason of incapacity”.  In its context in the whole body of rules, it is to my mind clear that Rule 19 is intended to relate to incapacity which is a condition which is likely to endure at least until the normal date of retirement, ie, until normal pension age with the rules.  Thus in order to be entitled to a pension under Rule 19, the employee must be able to show that, on the balance of probability, his incapacity is likely to last at least until that date.  Moreover, if the question arises, it is my view that the incapacity must be one which affects both his ability to work for the [Employer] and for any other similar employer…

The proper construction, in Rule l9, of "retirement from the service by reason of incapacity" is that the member has left the [Employer's] service at some date before reaching normal pension age by reason of some physical or mental disability or ill health so serious that, at the time she leaves the service, it is probable that she will be unable by reason of the disability to follow her present or similar employment, with the [Employer] or any other employer, during any part of the period until she reaches normal pension age”.
22. I note that the Scheme rules (56.2.9) also cover the situation where a member “is no longer Incapacitated” and this leads the Trustees to reduce, suspend or end the member’s pension.  Accordingly, a member of the Scheme may recover before the normal retirement age and the Scheme rules provide for that eventuality.  
23. Not implying a condition of permanence could lead to the situation where a member is permanently incapacitated from carrying on in their job but qualifies for an ill-health pension even though they are only temporarily incapacitated from carrying out other paid employment elsewhere.  Mr Mullen may say that Rule 56.2.9 will come into play to prevent such a situation, but that rule there to address cases where a previously incapacitated member (eligible under the Scheme rules) no longer incapacitated.  It is not meant to deal with situations where a temporarily incapacitated member undergoes a recovery. 
24. It is therefore my view that the proper criteria should be that Mr Mullen would have to be permanently incapable of carrying on not only his occupation with the Employer (as a Field Service Engineer), but also to carry on any paid employment.
25. The Trustees asked Dr Platts for his assessment of Mr Mullen’s condition and the medical report said that Mr Mullen must be considered permanently incapable of carrying on his occupation with the Employer.  This fulfilled the first part of the eligibility test.  However, I agree with the view of the Trustees that the report was ambiguous about Mr Mullen’s ability to carry out any paid employment at the time of the medical.      
26. Dr Platts’ follow up email did not add anything significantly different to the earlier report and, in my view, the ambiguity remained.  The medical adviser has to be able to reach an opinion on the permanency of Mr Mullen’s incapability, even on a balance of probabilities, and whether this will prevent him carrying out any paid employment.  I do not consider that the report addresses this.

27. When viewed in conjunction with Dr Platts’ letter to Mr Davies (which should have been shared with the Trustees as a whole), Dr Platts’ hesitancy in making a prognosis becomes a little clearer.  Dr Platts mentioned in that letter, among other issues, that there were untried treatments which Mr Mullen was still considering.  This is a crucial piece of information which the Trustees should have been given the opportunity to consider as it is relevant to Mr Mullen’s application.  Dr Platts also expressed his view that Mr Mullen’s long-term functional incapacity and fitness for work could not be predicted.  This also raises doubts about Mr Mullen’s ability to carry out other paid employment.  The Trustees could (and in all probability, should) have clarified their request to Dr Platts or requested a fresh medical report (with Mr Mullen’s consent).  
28. There were therefore relevant matters that the Trustees failed to be made aware of and, as a result, did not address.  It is my determination that the decision of the Trustees was flawed as they did not take into account all relevant matters.
29. Mr Mullen would have suffered some distress and inconvenience as a result of the flawed decision by the Trustees and this should be recognised by the payment of modest compensation to him.  I make an appropriate award below.
Directions   

30. I direct that with 28 days of the date of this determination the Trustees are to decide, based on such medical evidence and advice as they may require, but without hindsight, whether on the date of his application Mr Mullen met the definition of Incapacity.  In the event that they decide he did, the Employer and the Trustees are, within 14 days, to consider whether to grant him a pension under Rule 56.1.1 (c).

31. If the Employer and the Trustees grant Mr Mullen a pension as above, the Trustees are to calculate and pay, the pension he would have received, including increases, had the pension been paid to him from the date of his application.  Past instalments should be paid with simple interest calculated on the base rate for the time being quoted by the reference banks, from the dates when the payments fell due up to the date of payment.   

32. The Trustees should pay Mr Mullen £200 as compensation for the additional stress and inconvenience caused to him by the maladministration of his application.
Jane Irvine
Deputy Pensions Ombudsman
2 May 2014
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