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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs Margaret Morton

	Scheme
	Scottish Life Personal Pension (the Plan)

	Respondent(s) 
	Royal London Group (Scottish Life)




Subject

Mrs Morton’s complaint is that Scottish Life allowed her ex-husband to transfer his Plan’s benefits to another pension plan when subject to a Pension Sharing Order (PSO).
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against Scottish Life for failing to properly record that a PSO applied to the Plan.

DETAILED DETERMINATION

Material Facts

1. The Plan was held by Mr Morton. A PSO awarding 50 per cent of the Plan’s transfer value to Mrs Morton was made on 31 January 2003.
2. On 11 February Mr Morton’s Solicitors (Howe, Roche and Waller – HR&W) wrote to Mrs Morton informing her, amongst other things, that:
· there would be a PSO in respect of Mr Morton’s Scottish Life policy;
· she would receive 50 per cent of the policy;
· they had sent a copy of the Consent Order to Scottish Life and had advised Scottish Life she would contact Scottish Life shortly; and
· informed Mrs Morton: “You should write to them in order that the pension share can be carried out and [you] may benefit from receiving advise [sic] from an independent financial advisor before hand [sic]”
3. On the same day HR&W wrote to Scottish Life enclosing a copy of the Consent Order.
4. Scottish Life replied to HR&W informing them:
· they were unable to commence the implementation period until they received court stamped copies of the Decree Nisi and an instruction from Mrs Morton as to how she wanted her pension credit applied; and 
· there appeared to be an error on the Annex (as the transferor and transferee  were recorded the wrong way round). Consequently, they required an amended Annex stamped by the court. 
5. HR&W duly submitted Minutes of the Consent Order, a corrected Annex and a copy of the Decree Nisi and Decree Absolute and advised “you can expect to receive instructions from Mrs Morton shortly”.
6. Scottish Life acknowledged receipt of the documentation on 9 May and advised that their Company Solicitor would be in contact in due course. Later that month Scottish Life notified HR&W:
“Please also be advised that the implementation period cannot commence until we receive Mrs Morton’s instructions as to how the pension credit is to be applied. It should also be noted that we do not have Mrs Morton’s contact details to enable us to contact her directly and therefore please ensure that Mrs Morton is aware of what is required from her.”

7. Mrs Morton says she received no communication from HR&W or Scottish Life.
8. On 16 April 2008 Scottish Life received an undated letter from Mrs Morton referring to a recent telephone conversation and requesting “a Transfer Pension Credit Destination Form as advised”.
9. Two days later Scottish Life received a telephone call from Alfa Group Limited (Mr Morton’s independent financial adviser - IFA) requesting a transfer value and discharge forms for the Plan. Scottish Life subsequently received from Aviva (then called Norwich Union) Mr Morton’s completed discharge form and a transfer payment request. 
10. Scottish Life paid the Plan’s total transfer value of £32,303.25 to Aviva in May. Mr Morton immediately took a tax-free cash sum of £8075.82 (25 per cent of the sum transferred) and the transferred balance went into an income drawdown policy.
11. On 22 June Scottish Life wrote to Mr Morton’s IFA explaining that since making the payment to Aviva they had discovered a PSO was in place on the Plan at the time of the transfer and therefore they would be requesting Aviva to return the full transfer paid so that 50 per cent of the fund could be apportioned to Mrs Morton. The letter advised that the balance of the fund could either be transferred back to Aviva or they would act on further instructions received.
12. Following consultation with Aviva, on 2 October Scottish Life confirmed in writing that they required the return of the transferred monies and advised they had asked Mr Morton to countersign a letter (as required by Aviva) to authorise the repayment. On the same day Scottish Life wrote to Mr Morton and separately copied in his IFA.
13. Receiving no reply from Mr Morton, Scottish Life wrote to his IFA (on 14 November) enclosing a copy of their previous letter and asked the IFA to contact Mr Morton. Subsequently Aviva received the countersigned letter from Scottish Life on 8 December.
14. Over the next two months there were a series of telephone conversations between Aviva and Scottish Life concerning the issue that tax free cash had already been paid to Mr Morton from the transferred sum (which meant that Mr Morton had been overpaid tax free cash). Whilst it appears that Scottish Life then agreed to write to Mr and Mrs Morton to explain the situation and request Mr Morton to return the excess tax free cash he had been paid it is not clear that Scottish Life did this. 
15. The same month Mrs Morton applied for transfer forms, which Scottish Life issued together with a transfer value quote for £15,242.76 (in respect of a “50% Pension Sharing Order”). Mrs Morton says at the time she intended to take financial advice as she had no pension scheme, but did not take the matter further.
16. In 2011 Mrs Morton joined her employer’s pension scheme. She again contacted Scottish Life, which prompted Scottish Life to write to Aviva (on 20 June). Their letter said they had no record that Aviva had refunded the transferred monies and requested the return of 50 per cent of the transfer paid as soon as possible.
17. Aviva replied on 19 July:
· outlining the history of the issue;
· that until Scottish Life’s telephone call on 1 June they had not heard further from them since they agreed to write to Mr and Mrs Morton in February 2009;
· given the period of time that had now elapsed, they were of the opinion that the tax free cash sum paid to Mr Morton should be treated as an unauthorised payment and requested Scottish Life to confirm:
· whether they would be prepared to pay Mr Morton’s tax liability for the unauthorised payment;
· the effective date of the PSO;
· the percentage and the actual amount of the original benefits due to Mrs Morton. 
18. A Scottish Life internal email of 11 August says:
“This case [seems] to have fallen off the radar and has come to light again as Mrs Morton now wants details of her 50%.

We have contacted Aviva and they have replied with the letter I have asked you to look at.

The one question we need your input on is whether Scottish Life would pay the tax charge the client would incur due to the [un]authorised payment? 

I think this would be a justified complaint as we did know about the divorce at the time of transfer, however we are unsure at this point how much this tax charge would be”.

19. Scottish Life subsequently wrote back to Aviva with the requested information and said they required confirmation of the tax charge before they could make a decision “as to how much cost Scottish Life should undertake for this error”. 
20. Aviva replied on 25 August:
· with an estimate of the ‘member tax charge’;
· requested Scottish Life to confirm they would be prepared to pay any tax charge that Mr Morton would incur and any ‘scheme sanction charge’ that may be imposed on Aviva; and
· advised they would repay funds from Mr Morton’s policy to Scottish Life subject to Mr Morton’s agreement. 
21. It appears that Aviva subsequently discussed the matter with Mr Morton. In May they   wrote to him outlining the history of the issue and informed him:
·  they were unable to issue benefit statements or other documents in respect of his drawdown policy as these would refer to benefits that he was not entitled to;
· suggested that he contact Scottish Life to progress matters (as the error rested with Scottish Life); and
· advised they had not received a reply from Scottish Life to their letter of 25 August 2011.
22. Mr Morton duly wrote to Scottish Life (21 June 2012) requesting confirmation of their position. 
23. Meanwhile Mrs Morton had chased Scottish Life for an update on her position. Scottish Life informed her:
· they had received the PSO in 2003, which they registered (as their normal practice) on the policy (that is Mr Morton’s Plan);

· despite their requests (in 2003) she had not notified them how she wished to treat her part of the policy;
· they received a transfer request from Mr Morton in 2008;
· whilst they apologised for not then asking her what action she wanted to take in the circumstances, legislation does not require them to implement a PSO before a policy transfers;

· as they had not received a notification from her they could not refuse to process Mr Morton’s transfer request;

· she should seek another PSO and register this with Mr Morton’s new pension provider;

· “I accept this may cause you some inconvenience and again I apologise for this”. 

24. Mrs Morton complained to Scottish Life:

· as they knew a 50 per cent PSO applied to the Plan they should only have  permitted a 50 per cent transfer of the Plan’s value;

· she had been quoted a transfer value for 50 per cent of the Plan’s benefits in February 2009;

· at no time since the Court Order had she been informed that there was a time limit on her decision to transfer to another fund – in fact she was notified during a telephone conversation with Scottish Life the previous year that she could leave her benefit with them and accrue interest;

· if she had been notified otherwise she would have taken action;

· it was not acceptable for Scottish Life to say the PSO is now incapable of implementation;

· Scottish Life should take steps to recover the money from her ex-husband;

· she should not be put in the extremely awkward position of going back to court for a decision that had been made in 2003.  
25. In their internal investigation report of Mrs Morton’s complaint Scottish Life said:
“…it is clear there wasn’t as much chasing as there should have been…”

“It is clear that there may have been an awareness of Mr Morton transferring as Mrs Morton got in touch with SL at the exact same time for a designation form which SL did not respond to at the time and proceeded with the transfer.”

“she states that at no time since the court order was made was she informed of the time limit however we did make contact with [Mr Morton’s solicitors] who submitted the order as we had no other means of contacting her we did then contact her about the designation order but it is clear not sufficient chasers were done.

By ignoring the request she made at the same time of the transfer request we did not identify the order was there and we could have notified PH about this to see if he was willing to revise the transfer until the order was complete.
From a legal point of view SL did nothing wrong in allowing the transfer as the required elements were not complete…”

26. In response to Mr Morton’s June enquiry Scottish Life sent him a copy of their letter to Mrs Morton and advised that they had outlined to her why the PSO could not now be implemented.
27. In September Aviva received a letter from Scottish Life restating their position. There has been no correspondence since between the two insurance providers.

28. Aviva have confirmed that apart from the payment of tax free cash in 2008 there have been no further payments from Mr Morton’s drawdown policy. 
Summary of Mrs Morton’s position  
29. Mrs Morton says:

· she had numerous telephone conversations with customer service representatives at Scottish Life and was repeatedly assured that the sum awarded to her by the PSO could remain within the Plan with interest added until it was moved;

· she did not receive a response from Scottish Life to her request for transfer forms in April 2008;

· she was sent transfer forms in February 2009, but at the time was unable to proceed as she did not have a pension plan to transfer her entitlement to;

· the reason for her subsequent contact with Scottish Life is that she has recently joined her employer’s pension scheme and wants the funds awarded to her transferred to it;

· it was not until she received Scottish Life’s letter of 25 June 2012 that she became aware that the PSO was now incapable of being implemented.

Summary of Scottish Life’s position  
30. Scottish Life say:
· whilst they received a PSO it could not be implemented without Mrs Morton’s designation instruction;
· they notified HR&W of their requirements as they did not have Mrs Morton’s contact details;
· they were not subsequently provided with her address and as no instruction was forthcoming from Mrs Morton the implementation period did not start;
· whilst they failed to respond to Mrs Morton’s request for transfer forms in April 2008 they had no legal responsibility to retain 50 per cent of Mr Morton’s transfer value when he requested the transfer of his benefits to Aviva;
· they could not refuse to carry out Mr Morton’s transfer instruction;
· the PSO as it stands is now incapable of being implemented, which means that Mrs Morton will need to go back to court to obtain a revised order for Aviva.
Conclusions

31. Whilst Scottish Life could not implement the PSO without relevant designation details from Mrs Morton / her chosen pension provider from an administration position they failed to:

· properly record that a PSO applied to Mr Morton’s Plan,

· link Mrs Morton’s request for transfer forms and Mr Morton’s subsequent transfer request;

· notify Mrs Morton that Mr Morton had requested a transfer and ask Mrs Morton what she wanted to do with her share of the Plan’s fund;

· notify Mr Morton of his correct transfer value (that is net PSO);

· promptly reach a resolution with Aviva once they had realised that the transfer paid to Aviva included funds subject to the PSO;
· contact Aviva after 13 February 2009 until June 2011; and then when they did they failed to appreciate the current position by requesting Aviva to return 50 per cent of the transferred funds.
32. Clearly Scottish Life’s failings amount to maladministration. This has caused Mrs Morton injustice in so far as she has been denied her share of the Plan’s fund. 
33. I make a suitable direction below which includes an award to Mrs Norton for the inevitable distress and inconvenience caused to her.
Directions

34. Within 21 days of this determination Scottish Life shall:

· calculate the current fund value of 50 per cent of Mr Morton’s transfer value (that is as if £16,151.63 had remained invested in the Plan in the same fund(s) it was surrendered from to date) and notify Mrs Morton of this amount; plus

· pay Mrs Morton £400 for inevitable distress and inconvenience caused.

35. Within 14 days of Mrs Morton confirming the appropriate pension plan she wishes to pay her transfer value to and Scottish Life receiving requisite documentation to enable the payment to proceed, Scottish Life shall pay the sum (calculated in paragraph 34) to Mrs Morton’s chosen pension provider for investment in that plan regardless of whether Scottish Life have recovered, or can recover, the same amount from Mr Morton or his drawdown policy via Aviva.

Jane Irvine 

Deputy Pensions Ombudsman 

28 August 2013
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