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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr Paul Sidebottom

	Scheme
	Local Government Pension Scheme

	Respondents 
	First Manchester Limited (First Manchester) and Greater Manchester Pension Fund (the Fund )



Subject

Mr Sidebottom complains that First Manchester and the Fund did not take his condition of cervical spondylosis into account when terminating his employment and as a result he has lost out on a permanent ill-health enhanced benefit.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against First Manchester Limited and Greater Manchester Pension Fund because: 

· First Manchester failed to consider Mr Sidebottom for an ill health retirement until prompted by the applicant himself and also failed to ensure that the reviews carried out by the Independent Recognised Medical Practitioners (IRMPs) were in respect of retirement from active service and not in respect of deferred benefits.

· The Fund also failed to pick up the discrepancies in the reports and certificates provided by the IRMPs as part of the appeals process.

DETAILED DETERMINATION

Material Facts

1. Mr Sidebottom was employed as a bus driver by First Manchester and had completed 32 years of service by the time his employment was terminated on 25 June 2010 on the grounds of medical capability. Mr Sidebottom was a member of the Local Government Pension Scheme (the Scheme).
2. The Scheme is administered at local level and Tameside Metropolitan Borough administers the Fund.
3. Regulation 20 of the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (the 2007 Regulations) deals with benefits to be paid on retirement due to ill health. 

4. The criterion for payment of any level of benefit is that the employer has decided to terminate the member’s employment on grounds that they are permanently incapable of discharging the duties of their current employment and have a reduced likelihood of obtaining other employment before normal retirement age.  The amount of benefit may be enhanced according to whether it is likely that the person will be able to undertake any gainful employment (a) not before normal retirement age (b) not within three years of retirement but before normal retirement age or (c) within three years of retirement.
5. In order to make a determination under Regulation 20 the employing authority must obtain a certificate from an independent registered medical practitioner (IRMP) as to whether in his or her opinion “…the member is suffering from condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of  being capable of undertaking  any gainful employment before reaching his normal retirement age”.  

6. Regulation 31 deals with payment of an ill health pension to a member who has left service and makes an application for a pension between then and normal retirement age.  The criterion is that they are permanently incapable of discharging efficiently the duties of their previous employment.

7. The is a similar requirement for certification from an IRMP, in this case that “…the member is suffering from a condition that renders the member permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition the member has a reduced likelihood of being capable of undertaking any gainful employment before reaching normal retirement age, or for at least three years, whichever is the sooner. “
8. However, benefits under Regulation 31 have no equivalent to the enhancements payable to those who qualify under Regulation 20 and meet the criteria set out under (a) and (b) in paragraph 4 above.  

9. Mr Sidebottom was absent from work from 20 January 2010 after suffering bouts of blurred vision. This was subsequently diagnosed as the result of transient ischaemic attacks (TIAs). Mr Sidebottom was referred to Dr Fyde by his employer to assess his fitness for work but Dr Fyde was not asked to consider Mr Sidebottom’s suitability for a permanent ill health pension. 
10. On 24 March 2010 Mr Sidebottom attended a formal interview with his employer where his position was discussed. Mr Sidebottom had by this time notified the DVLA of his medical condition and complied with their request to surrender his PSV licence. The licence would have to be surrendered for a minimum of 12 months since his last TIA. Mr Sidebottom was informed at the meeting that the Company had decided to terminate his contract of employment on the grounds of medical capability and that as he was subject to 12 weeks’ notice the effective termination date would be 15 June 2010. At this point the Company had not considered an application for an ill health pension for Mr Sidebottom. 
11. It seems that Mr Sidebottom initially intended to appeal his dismissal, but on 16 April he withdrew his appeal and said that he wanted to apply for release of his pension on grounds of incapacity. The application was referred to Dr Brain as an IRMP. 
12. Dr Brain met Mr Sidebottom on 23 May 2010 and carried out an investigation and concluded Mr Sidebottom did not meet the criteria for permanent ill health retirement. In her report dated the same day Dr Brain said:
“I understand that he had a visual disturbance whilst PCV driving on the 20th January 2010…
I have requested a medical report from his specialist to clarify the situation and most significantly the result of his investigations. Once this is to hand I will provide a final report and decision on his deferred pension benefits application.”
13. On 1 June Mr Sidebottom withdrew his application for an ill health pension and asked to be considered for alternative employment.  In due course he was told that none was available.

14. On 22 June 2010 Dr Brain followed up on her original report and said:

“Following my previous report of the 23rd May 2010, with regard to Mr Sidebottom, I now have the medical information from the specialist concerned Dr Kuwafi.
Dr Kuwafi has confirmed that in his opinion Mr Sidebottom has had significant symptoms and has confirmed an underlying diagnosis of a TIA.

As I discussed with Mr & Mrs Sidebottom during the previous consultation, it may be possible for Mr Sidebottom to regain his PCV entitlement twelve months after his last symptoms. The DVLA “At a Glance” medical guidance states “can be considered for licensing one year after a TIA if there is a full and complete recovery.”

15. Dr Brain also completed a certificate described as “…for Active Members Terminated after 30-09-08”. It referred to Mr Sidebottom’s date of leaving as 15 June 2010 and was dated 25 June. The certificate asked whether Mr Sidebottom was, in her opinion, permanently incapable of discharging efficiently the duties of his normal occupation.  Dr Brain certified that he was not and so supplementary questions that would have dealt with the criteria relating to the amount of benefits were not answered. 

16. For reasons unconnected with the complaint, Mr Sidebottom’s effective date of leaving became 25 June instead of the intended 15 June.  
17. On 30 June 2010 Mr Sidebottom was notified that he did not qualify for a permanent ill health pension.
18. On 1 July 2010 Mr Sidebottom appealed the decision that he did not qualify for a permanent ill health pension and on 13 July 2010 Mr Sidebottom was informed (in a document that I have not seen) that he would be referred for another medical examination to assess his eligibility.
19. On 10 August 2010 Mr Sidebottom attended a further examination meeting with Dr Benson who reviewed Mr Sidebottom’s medical condition. 
20. Dr Benson issued her report on Mr Sidebottom’s medical condition in a letter dated 19 February 2009 (this is clearly a mistake and it should possibly be dated 19 January 2011 as the certificate which accompanies the letter is dated 16 January 2011). In her report Dr Benson says:
“Thank you for referring Mr Sidebottom for a medical regarding his reapplication for release of his pension benefits.
Mr Sidebottom, as you are aware had presented in January 2010 with the first of several episodes of blurred and double vision associated with unsteadiness which were diagnosed as TIAs (transient ischaemic attacks). As a result of this diagnosis his PCV licence was suspended for 12 months. He is under the care of Dr Kawafi consultant physician for this condition, I am in possession of a report from Dr Kawafi who did wonder if there was an underlying condition causing the TIAs but further testing has not supported this. He has confirmed that whilst some of Mr Sidebottom’s symptoms may be due to migraine some are still suggestive of TIA and treatment will continue as such. As stated in Dr Brain’s report of 22/6/10 he may be able to regain his PCV licence 12 months after his last episode so this condition could not be considered to permanently prevent him carrying out his duties at this stage.

However, Mr Sidebottom has also had a neck problem for a number of years - cervical spondylosis, for which he is receiving treatment from pain clinic specialist Dr Gregory, he is taking pain relief side effects of which could affect his ability to PCV drive and had tried injection therapy which has not been effective. On my assessment his neck movements were severely restricted to the point that I would not consider safe for PCV driving. Mr Sidebottom also suffers considerable joint stiffness in the mornings that takes several hours to resolve and would further affect his ability to drive… I am also in possession of 2 reports from Dr Gregory, the most recent dated 10/12/10 detailing the results of the scan of his neck showing ‘extremely significant degenerative changes and on her assessment ‘very severe restriction of movement of the neck’ and also in her opinion ‘I do not see any prospect of his returning to work’. Further management of his neck condition will be aimed at reducing pain but is unlikely to improve his range of movement. Taking all of this into consideration, I would consider that his neck could be considered permanent and would prevent him carrying out his former duties.

Therefore in my opinion Mr Sidebottom is permanently incapable of discharging the duties of his previous employment by reason of his ill health in mind or body.”

21. Dr Benson also completed a medical certificate, this time for “Deferred Beneficiaries whose pension scheme membership ended after 31 March 2008”. The certificate asked:

1.
Whether Mr Sidebottom was, in her opinion, permanently incapable of discharging efficiently the duties of his former occupation (she said he was).
2.
Whether Mr Sidebottom’s ill-health was or was not “likely to prevent him/her from gainful employment for at least three years from the date of application” (she said it was).
3.
If so, whether he was or was not “disabled by physical or mental infirmity and permanently incapacitated by such infirmity from engaging in any regular full-time employment” (again, she said he was).

22. Under the first question, next to “When do you think permanent incapacity arose”, Dr Benson wrote “10.8.10”. 
23. On 7 February 2011 Mr Davies of First Manchester wrote to Mr Sidebottom to reject  his appeal and said:
“I regret to inform you that you do not fulfil the relevant criteria for the release of your pension on ill health grounds re. your TIAs, however you do fulfil the relevant criteria for your recent diagnosis of cervical spondylosis and your pension has been granted from 10 August 2010.”

24. Mr Sidebottom replied to Mr Davies letter on 9 February 2011 and said 
“I believe First Manchester acted in haste by issuing my notice because I was still under the hospital who was investigating my condition and I was yet to receive my final diagnosis. … This prevented my second condition of Cervical Spondylosis from being brought to light and that was not taken into consideration despite the suffering whilst I was still an employee. 
If my employment would have been allowed to continue until such time that a diagnosis was given the situation would have been very different and this is reflected in the reports consequently received from Dr Gregory and Dr Benson.

Although I have been awarded my pension, I have been denied the enhancement which I am entitled to as the Pension Board believes that the diagnosis for Spondylosis was received after my employment ended with First Manchester. I was in fact under the consultation of Dr Gregory in March 2010 for the condition at which point I had been experiencing the symptoms for some time as evidenced by Dr Gregory’s report of 27 September 2010 (copy attached for reference). This letter also refers to the xray of my spine in May 2010 when I was also still employed by First Manchester.” 
25. Mr Sidebottom appealed against the decision on 11 February 2010.
26. On 26 April 2011 Mr Postlethwaite, who had been appointed by the Fund as the referee for the second stage appeal wrote to First Group to ask why Mr Sidebottom had made an application for ill health retirement when the Regulations do not require this. Mr Postlethwaite also asked the question:
“Mr Sidebottom appears to have been given three months’ notice of his dismissal on 24th March 2010, at a time when the medical evidence found that “insufficient information is available to give an accurate opinion about Mr Sidebottom’s ultimate prognosis”.

Is it normal practice for an employee to be dismissed when their fitness to work has yet to be determined and why was dismissal pursued above a medical retirement or redeployment.” 
27. On 15 June 2011 First Group emailed Mr Postlethwaite with the following response
“Mr Sidebottom was dismissed on medical capability, as he was unable to fulfil his contract of employment as a PCV Driver due to the fact that he had been a victim of a stroke. Mr Sidebottom had resigned himself to the fact that his driving career had come to an end and that he had surrendered his licence to the DVLA.

The Staff Manager’s decision was based on the fact that he could not fulfil his role and that it was at least twelve months before any consideration would be given to him if he reapplied for his licence back, with no guarantees attached. When making a decision in relation to capability, it was not the Staff Manager’s position to make any consideration towards ill health retirement/pension at that time.
Mr Sidebottom did not appeal against the decision neither were there any objections from the Unite Trade Union and an application was made for his pension.”

28. On 21 June 2011 Mr Postlethwaite wrote to Dr Brain and said:
“I note that you met with Mr Sidebottom on 23rd May 2010 and considered his condition, coming to the conclusion that he was not permanently incapable of discharging efficiently the duties of his normal occupation. I understand this was on the basis of information provided by his Consultant Physician concerning “several episodes of blurred and double vision associated with unsteadiness which were diagnosed as transient ischaemic attacks.”
In order to make a decision in this case I need to establish whether you considered (or were asked to consider) Mr Sidebottom’s cervical spondylosis in your assessment of his suitability for ill health retirement.”

29. On 27 June 2011 Dr Brain replied to Mr Postlethwaite’s  letter and said:
“The history of cervical spondylosis was noted in my assessment of 20/5/10 from Mr Sidebottom’s disclosure of his past medical history. I also noted some examination findings in relation to the cervical spondylosis, but documented in my opinion he had a reasonable range of lateral rotation of the neck, which is of course an important function for PCV duty. 
I did take this relevant history into consideration when forming my final opinion, however, I understood that Mr Sidebottom had been carrying out his PCV duty despite his neck symptoms and that the major difficulty had been in relation to his visual symptoms, which had ultimately precluded PCV Duty. 
In summary it was my opinion that the major barrier to Mr Sidebottom carrying out PCV driving had been the history of visual symptoms in relation to the transient ischaemic attacks and that this was the major consideration at that time with respect to his PCV fitness; I acknowledge that the cervical spondylosis had been mentioned during the consultation, but also noted that Mr Sidebottom experienced his visual disturbance whilst PCV driving and at that stage the cervical spondylosis did not seem to be a major concern in relation to his PCV fitness.” 
30. On 18 July 2011 Mr Postlethwaite wrote to Mr Sidebottom rejecting his second stage appeal.  Mr Postlethwaite said: 
“The crux of the issue in this case is whether you would have qualified for an ill health retirement whilst you were still an employee of First Bus, and thus, whether you should have received an enhancement to your pension benefits. Since leaving the employment of First Bus, you have been found to be eligible to receive early payment of your deferred benefits on the grounds of ill health, but this means that your benefits are payable without enhancement.  …

On 1st July you made an application for a further medical assessment to be undertaken, following a worsening of your condition(s). Your case was therefore referred to Dr Benson. Dr Benson’s determination was that you still did not satisfy the criteria for an ill health benefit based on the TIAs, but did meet the criteria due to Cervical Spondylosis.

In forming her view, Dr Benson gave consideration to the reports of Dr Gregory. In her letter of 27th September 2010 Dr Gregory states that you had been a patient of hers since March 2010, treating you for Cervical Spondylosis. Dr Brain did not make her decision about your suitability for an ill health retirement until 25th June 2010, meaning that you were already being treated for the Cervical Spondylosis by Dr Gregory at this stage. On reading the correspondence I could not see from Dr Brain’s correspondence that she considered ill health retirement as a result of the Cervical Spondylosis, but focused her attention on the effect that the TIAs had on your ability to work.
Dr Benson gave the date from which, in her view the permanent incapacity arose as being 10th August 2010, which was after your dismissal and thus seems to support the case that the release of your benefits should be with reference to Regulation 31(and so released with no enhancement), rather than with reference to Regulation 20, because this implies that you only became too ill as a result of the Cervical Spondylosis to perform the duties of your former position after you had been dismissed. However, 10th August 2010 was actually the date that you met Dr Benson. It is common practice amongst IRMPs that they give the date that they undertook their assessment of the member as being the date that permanent incapacity began if they have no clear indication from the member or their records of when they first became too ill to undertake the duties of their former post, and so I did not think this showed conclusively that you did not meet the criteria for an ill health retirement on the basis of Cervical Spondylosis at the point that you were assessed by Dr Brain. ”

31. Mr Postlethwaite, then proceeds to outline the further report received from Dr Brain dated 27 June 2011 and concludes

“It now seems clear to me that your neck condition was considered, but was felt not to be of such severity at the time of your dismissal that it qualified you to receive an enhanced ill health retirement benefit. I therefore feel that both Dr Brain’s and Dr Benson’s original decisions were made correctly and should stand.”

Summary of Mr Sidebottom’s position  
32. Mr Sidebottom has highlighted the fact that there were only seven weeks between the date of the termination of his employment on 25 June 2010 and 10 August 2010, the date on which he was deemed to be incapable of carrying on his former employment. His medical condition, cervical spondylosis, has been present for a number of years and he has been receiving pain relief treatment from Dr Gregory for this condition since May 2010. It is not a condition which develops overnight and did not worsen over the seven weeks.   
33. In the course of the investigation Mr Sidebottom has obtained a letter from Dr Gregory dated 16 April 2013 which says:
“This gentleman has been attending the Pain Clinic for some three years. He has an approximately 6 year history now of pain in both sides of his neck. I first saw him in May 2010 and the severity of his pain has not really changed very much since we initially saw him and certainly if anyone got the impression in my letter of September 2010 that his pain had become more severe, that certainly was not my intention.” 
34. Mr Sidebottom has also highlighted the speed with which decisions were made. He went on sick leave in January 2010, after some 32 years with the company and after being told he was a model employee. Despite this within a short period his service was being terminated and he had to apply for an ill health pension. He says that First Manchester only looked at the impact of the TIAs when assessing his eligibility for an ill health pension and did not look at his overall medical condition. He adds that if they had obtained a full report on his cervical spondylosis at the time of his first medical, then he would have been deemed eligible for an enhanced ill health pension. Instead, he says, they have come up with excuses to avoid paying the enhanced ill health pension. 

Conclusions

35. Dr Brain’s decision concentrated on the ostensible reason that Mr Sidebottom’s employment was being terminated, being his inability to drive as a result of the TIA’s. In forming her opinion Dr Brain obtained reports from Dr Kawafi the consultant dealing with Mr Sidebottom’s TIA condition. Dr Brain also confirmed that she had noted Mr Sidebottom’s cervical spondylosis and documented her opinion that “he had a reasonable range of lateral rotation of the neck, which is of course an important function for PCV duty.” Dr Brain did not however obtain any medical reports in relation to Mr Sidebottom’s cervical spondylosis condition as she understood the major difficulty was the “visual symptoms which had ultimately precluded PCV duty.” 
36. Following Mr Sidebottom’s appeal against the decision not to grant him an enhanced ill health pension, he was referred to Dr Benson for a further medical which took place on 10 August 2010. This was dealt with as an application under Regulation 31, rather than Regulation 20.  It seems that this was by default because he had left, but Mr Sidebottom had never made an application under Regulation 31 and he was not told that his request for a review of the Regulation 20 decision would be treated as anything other than that.  I find that it should not have been.
37. Dr Benson carried out an examination of Mr Sidebottom and concluded that that his TIA episodes did not warrant him being regarded as permanently incapable of carrying out his normal occupation but his cervical spondylosis condition did. Dr Benson then proceeded to obtain details of his cervical spondylosis condition from Dr Gregory and completed a certificate on 16 January 2011 to the effect that Mr Sidebottom was incapable of carrying on his former occupation. It is not clear whether Dr Benson was told to use criteria relevant to Regulation 31, or did so by mistake.  But the effect was that she completed a date of 10 August 2010 as being the date the incapacity arose. If the correct certificate had been completed for a member who is retiring from active service there would have been no requirement to insert a date from which the medical condition arose.  
38. The form that Dr Benson completed did not (because it was irrelevant for the purpose of Regulation 31) ask questions intended to establish which of the Regulation 20 enhancements applied. 
39. It appears that the Fund did not notice that the wrong certificate had been signed and decided that the cervical spondylosis condition would only qualify Mr Sidebottom for an ill health pension on a non-enhanced basis. When Mr Sidebottom challenged the ruling the discrepancy in certificates was not picked up by Mr Postlethwaite but instead a justification as to why the 10 August 2010 date was used was given.  Dr Brain was also asked to qualify whether the cervical spondylosis condition had been considered even though she had admitted that her report had focused predominantly on Mr Sidebottom’s TIAs.  
40. Mr Postlethwaite does say in his letter of 18 July 2011 that Mr Sidebottom had asked for a further medical assessment following a worsening of his medical condition(s). What Mr Sidebottom had asked for was a second appeal against the decision not to award an ill health enhanced pension and had reported that he had had another TIA which was unrelated to his cervical spondylosis condition. 
41. The effect of what happened was that Dr Brain certified that Mr Sidebottom did not fulfil the first Regulation 20 criterion as at 15 June (though his actual leaving date, and the date of the certificate was 25 June), yet Dr Benson certified that on 10 August, he did – without any apparent change in his condition in the six weeks or so between those two dates.
42. I find that there was maladministration, primarily by First Manchester although it could have been identified by the Fund, in allowing Dr Benson’s examination to proceed on the wrong basis.  I do not, however, agree with Mr Sidebottom that First Manchester have deliberately sought to avoid paying him a pension.  

43. I shall direct that the matter be reconsidered, but there should of course be no review of the decision that at the least Mr Sidebottom is eligible for a Regulation 31 pension from 10 August 2010.

44. The errors in the process, and the fact that the exercise has to be repeated, will inevitably have caused Mr Sidebottom some distress. Mr Sidebottom should be compensated for that, whether or not he is ultimately found to qualify for benefits under Regulation 20.

Directions   

45. I direct that within 28 days of this determination: 
· First Manchester shall appoint a further IRMP to review Mr Sidebottom’s medical condition on leaving service and to obtain such information and reports as may be needed to reconsider whether Mr Sidebottom was entitled to an ill health enhanced pension under Regulation 20 at the date of his termination of employment, and if so at what level
· First Manchester shall pay Mr Sidebottom £200 for the distress and inconvenience caused.
46. In the event that benefits are payable under Regulation 20, past instalments are to be paid with simple interest at the average rate for the time being payable by the reference banks, from the due date of each payment to the date of actual payment.
Tony King

Pensions Ombudsman

4 October 2013
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