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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSION OMBUDSMAN
	Applicant
	Mrs N McNicholas

	Scheme
	McNicholas Construction (Holdings) Pension Scheme

	Respondents
	Scottish Widows


Subject

Mrs McNicholas complains that Scottish Widows, the administrator of the Scheme, transferred an incorrect payment, which it is now seeking to recover from her.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Scottish Widows because it provided inaccurate information and calculated the payment due to Mrs McNicholas incorrectly, as a result of which she entered into a financial settlement on the basis of incorrect information.

DETAILED DETERMINATION

Material Facts

1. Mrs McNicholas’ husband was a member of the McNicholas Construction (Holdings) Pension Scheme (“the Scheme”). In 2010 Mr and Mrs McNicholas were divorced and, prior to the divorce, information was obtained about the value of his pension in relation to the financial proceedings.

2. In July 2009 Mr McNicholas’ financial adviser sent a request to Scottish Widows for “a transfer value for divorce purposes…” giving Mr McNicholas’ correct name and date of birth.

3. In reply, Scottish Widows advised that the value of his pension was £608,436.74. The reply referred to “this request being in connection with divorce proceedings…” and there were various references in Scottish Widows’ letter to the process relating to a pension sharing order. A statement giving this figure was then provided to Mr McNicholas by his financial advisers and in turn provided to Mrs McNicholas, who was told that his pension was all contained in the Scheme, and the total value of those pension assets was £608,436.74.It was included in Mr McNicholas’ financial statement filed with the court and passed on to Mrs McNicholas as part of the exchange of financial information within the divorce proceedings. 
4. The information provided showed that in addition to his pension, Mr McNicholas’ had a range of other assets including business interests, savings, investments and a trust fund. The total net value of his assets was more than £1.1m. (This included his half share in the matrimonial home, the other half share being owned by Mrs McNicholas.)

5. Mrs McNicholas says that prior to this exchange of information she had no information about her husband’s pension and was not aware of its value.
6. Following a period of negotiations Mr and Mrs McNicholas reached an agreement and in February 2010, the court approved a consent order detailing the financial settlement agreed between them. Mrs Nicholas received a lump sum payment from the proceeds of sale of the former matrimonial home and maintenance payments, together with a pension sharing order in her favour for 50% of the value of her husband’s pension. Although Mrs McNicholas was given 50% of the pension, the other assets were not divided equally. Mrs McNicholas received 66.85% of the net proceeds of the sale of their home and approximately 70% of the total net assets (based, of course, on the incorrect valuation of the pension). 
7. The court order included a recital that one of their children had disabilities and special needs such that he may require support throughout his life.
8. Mrs McNicholas asked for the 50% share to be transferred to a Self Invested Personal Pension (“SIPP”) she had set up with Legal & General, with a commencement date of 12 May 2010. Mr McNicholas’ financial adviser gave details of the pension sharing order to Scottish Widows. The Court Order was then implemented, with Scottish Widows requesting the Trustee to send the payment to Legal & General. When this was carried out, a slightly increased valuation of £622,946 was used, meaning that the 50% payment sent to Legal & General amounted to £311,473.
9. On 31 January 2011 the Scheme’s Trustee wrote to Mrs McNicholas advising her that there had been an error in the calculation of Mr McNicholas’ pension. The Trustee had been advised by Scottish Widows, the Scheme administrator, that it had now recalculated the value of her former husband’s pension using the correct figures. This had resulted in a reduction in the value of the pension and, accordingly, in the sum that should have been transferred to her. Instead of receiving £311,473, the sum she would have received if the figures had been calculated correctly was in fact £213,847. There had, therefore, been an overpayment to her of £97,626. The letter advised that Scottish Widows would be contacting Legal & General to obtain a refund of the overpayment.

10. Scottish Widows wrote to Legal & General in February 2011 requesting repayment of the overpaid sum. Legal & General initially declined to return the money without Mrs McNicholas’ consent and wrote to her, enclosing a copy of the letter from Scottish Widows and asking her to confirm if she was happy for it to return the payment.

11. In April 2011 Scottish Widows paid to the Trustee the sum of £97,626.39 in order to reimburse the Scheme. 

12. Scottish Widows then instructed solicitors who wrote to Mrs McNicholas on 8 November 2011 seeking recovery of the overpayment. They said that Scottish Widows had a claim in restitution to recover from her money that had been paid as a result of a mistake. Having reimbursed the Scheme, Scottish Widows had suffered a loss. She should not be put in a better position than prior to the mistake and by receiving the money she had been unjustly enriched. They advised that if she did not agree to repay the money, court proceedings would be commenced against her and Legal & General to recover the funds from her pension. 

13. In response, Mrs McNicholas’ solicitors said that the error had come about through Scottish Widows’ negligence and she should be given time to obtain legal advice, with any costs incurred being met. They said that the letter of 8 November 2011 was the first time she had been given a proper explanation of what had happened and she needed time to asses the mistake that had occurred now that a clearer picture had emerged.
14. She also consulted the Pension Advisory Service (TPAS) and following further correspondence, an agreement was reached that recovery would not be pursued pending the outcome of any investigation by TPAS and/or the Pensions Ombudsman, with a contribution of £2,000 towards her legal costs.
15. Her solicitors subsequently advised her that it is not possible to make a claim for review of the divorce settlement and so she cannot mitigate her loss that way.

Summary of Mrs McNicholas’ position  
16. Mrs McNicholas says that the situation has not come about through any action on her part. The original error was made by Scottish Widows who provided the incorrect figures for her former husband’s pension. Scottish Widows were aware right from the outset that the information was needed for divorce purposes and would be relied on when negotiating the financial settlement. Those figures were relied on throughout the negotiations of the settlement in the divorce proceedings, all the way up to and including payment of the sum to her. Once the pension sharing order had been made, Scottish Widows then transferred the incorrect amount.
17. Prior to the financial disclosure made within the court proceedings she had had no knowledge of her former husband’s pension (other than the fact that he had a pension, into which he made payments). The first time she had any indication of the value of his pension was when she received the financial disclosure forms and she had no reason to believe that the sums quoted were incorrect. She relied on the information provided when negotiating the settlement with her former husband.
18. After the error came to light, she sought advice from her solicitors as to the possibility of re-opening the financial proceedings in order to seek a variation of the consent order, but the advice given to her is that it is not possible now to seek to vary the terms or seek any further payments from her former husband.

19. The settlement she agreed with her former husband was driven by her needs, both now and in the future, and in particular the needs of one of their children, who is disabled. She is the child’s full time carer. The court order records the fact that he may need support throughout his life, even as an adult. Mrs McNicholas says she spent the lump sum she received following the divorce on buying a new family home for her and the children. In doing so, she had to bear in mind the family’s long term needs, particularly relating to her disabled child’s future care requirements. She will be his primary carer for the rest of her life, which means she cannot gain meaningful employment. 

20. The pension share was to provide her with a lump sum payment and pension, to assist her in remaining in the home beyond the time when her children would be eligible for maintenance. The pension funds have already been allocated to provide professional care for the child following her death. 
21. It is not possible to say that she would definitely have been awarded a greater share of the other assets, had the true value of the pension been known, but it must at the very least have been a significant possibility in the light of the needs she is required to meet both now and in the future. It is highly probable that she would have sought further capital sums from her former husband as security for these future requirements.

22. In addition to the above, the situation has caused her great distress and anxiety about her future financial security.
Summary of Scottish Widows’ position  
23. Scottish Widows’ solicitors say that, having satisfied an obligation of Mrs McNicholas to the Scheme, they are subrogated to the rights of the Trustee to bring an action to recover the money. This is no different from any other claim for unjust enrichment or restitution. Mrs McNicholas has been unjustly enriched to the loss of Scottish Widows. 
24. If a person pays money to another under a mistake of fact, he is entitled to recover the payment. The paying party may recover the money “however careless the party paying may have been, in omitting to use due diligence to inquire into the fact.”

25. The only defences available to the person receiving the funds are those of change of position or estoppel. If the receiving party had actual notice of the mistake, he has no defence to the claim for repayment.

26. The court held in the case of Lipkin Gorman v Karpnale Limited
 that the defence of change of position is available where 
“an innocent defendant’s position is so changed that he will suffer an injustice if called upon to repay or to repay in full, the injustice of requiring him so to repay outweighs the injustice of denying the plaintiff restitution.” 
27. The recipient must show that it would be unjust to repay the money by reason of the fact that they have changed their position by reason of an honest belief that the money was theirs. The knowledge that Mrs McNicholas had about the value of the pension fund prior to the divorce proceedings may be key.
Conclusions

28. The starting point is that Mrs McNicholas has received money which should not have been paid to her. To that extent she has been unjustly enriched and the Respondent may seek restitution of the sum paid. There are, however, defences open to Mrs McNicholas. 
29. I consider the original statement made by Scottish Widows amounted to a negligent misstatement. Scottish Widows owed a duty of care to both parties to the marriage since they knew the purpose for which the information was given and they knew that both Mr and Mrs McNicholas would rely on it. Scottish Widows were given information about Mr McNicholas’ identity and should have been able to provide the correct details for him without difficulty. The fact that they failed to do so was a breach of the duty of care. Mrs McNicholas acted on this to her detriment and it was reasonably foreseeable that she would do so.
30. In addition, the defence of estoppel may arise where one party has made a clear and unequivocal promise to the other, which was intended to be acted on; the other party has acted in reliance on that promise; and has acted to his detriment. Alternatively, it may arise where everyone has acted on the assumption that certain facts were true; their acceptance of those facts is more than passive; and one party now wishes to ignore that assumption. 
31. In this case, a statement was made to Mrs McNicholas as to the value of her husband’s pension, which she had no reason to disbelieve, and on the basis of which she entered into an irreversible financial settlement that was approved by the court. A payment was subsequently made to her SIPP of a sum of £311,473. That was a statement to her that she was entitled to that money and there was no reason for her to think otherwise. This was not a payment made in isolation. It arose in the context of Scottish Widows having previously provided figures specifically for the purposes of the divorce and was, in effect, confirmation of the information provided previously. Scottish Widows knew from the beginning that the figures were required for the purposes of a divorce and would be relied on by both Mr and Mrs McNicholas. There was both a representation as to the value of the pension and a course of conduct where all parties concerned acted on the mutual understanding that the pension was worth what it had been stated on more than one occasion to be worth. Indeed the negotiations and settlement were all based on that assumption.
32. Mrs McNicholas says that, had she known the true value of the pension, she would have negotiated different terms for the financial settlement. I consider it more likely than not that she would have done so. The parties came to a view on a reasonable division of the assets, including the pension, on the basis of what they each thought to be the correct value. The assets were not all divided 50/50. Had they known that a 50% share of the pension would in fact be worth almost £100,000 less than they thought, it is not credible that they would have proceeded in exactly the same way. The negotiations would have proceeded on an entirely different basis. She has acted in reliance on the misstatement as to the value of the pension and in the belief that the money was hers. As a result, she has irrevocably altered her legal position in reliance on the representation made, to her detriment, having lost the chance to pursue other financial relief
33. There is some difficulty in identifying her loss precisely. It should be limited to the loss that was reasonably foreseeable; in other words, whatever would have been agreed if the correct figure had been provided. I cannot be certain now what would have happened if the incorrect figure had not been used. 

34. Mrs McNicholas would have had the option of either seeking a greater proportion of the pension or a greater share of the other assets. It is not possible now to know exactly what the outcome would have been, but it is more likely than not that she would obtained a different settlement. In coming to this view, I have taken into account that the pension was not the only substantial asset. There were sufficient other assets to have enabled her to seek further capital sums and/or a greater share of the pension. 
35. I must consider, too, the other circumstances. Mrs McNicholas’ priority was to ensure a sound financial basis for her children, in particular her disabled child. Mrs McNicholas says the pension funds have already been allocated for the care of her son following her death, in other words that he can rely on those funds. In view of the needs she is required to meet both now and in the future, I am satisfied that she would have sought further capital sums from her former husband as security for these future requirements and it is more likely than not that further sums would have been paid. She was provided the majority of the assets on the basis that the division was intended to meet the needs of her and her children; I think it more likely than not that she would have been provided with more or less the same assets, since that was the level both parties and the court considered necessary to meet their needs.
36. The financial settlement was agreed on the basis that it provided Mrs McNicholas with a fair share of the matrimonial assets and appropriate provision for the future. If she were now required to repay the money, she would be left with inadequate provision for her own and her family’s future. In reliance on a mistake as to the true value of the pension she has entered into commitments that she could not otherwise afford and is unable now to go back and renegotiate the financial settlement or seek to vary the court order. 
37. For all of the above reasons I consider that the injustice caused to her by repayment would outweigh the injustice to Scottish Widows and it would be inequitable to require her to repay the money.

38. Quite apart from the above issues, there is no doubt that the overpayment arose through maladministration by Scottish Widows. Had that maladministration not occurred, Mrs McNicholas would have known the true value of the pension and would have been able to negotiate either a larger share of the pension or a more favourable division of other assets. She has lost the opportunity to do either of those things, which in itself is an injustice arising as a result of the maladministration. In addition, if she had to repay the overpayment, she would be left in a worse position financially and would thus have suffered a loss as a result of the maladministration, for which she would be entitled to compensation. To require her to repay the sum, and then direct Scottish Widows to pay compensation, would be an unnecessarily cumbersome way to resolve matters.
39. Finally, this whole process has caused Mrs McNicholas a great deal of distress and uncertainty. She has been faced with the prospect of having to repay this money and suffered the anxiety of wondering whether the arrangements she has made for the future may have to be revisited. I consider a payment should be made to reflect this.
Directions   

40. I direct that Scottish Widows; 

· shall not take any steps to recover the overpayment from Mrs McNicholas;
· shall within 28 days pay to Mrs McNicholas the sum of £250 in respect of the distress and anxiety caused to her.

TONY KING 

Pensions Ombudsman 

11 April 2013 
� Kelly v Solari (1841) 9 M&W


� [1991] 2 AC 548
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