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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr James Scott

	Scheme
	Local Government Pension Scheme

	Respondents
	Lincolnshire County Council


Subject
Mr Scott complains that he has been refused payment of a pension following the death of his partner.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Lincolnshire County Council, because:

· Mr Scott was not entitled to a cohabiting partner’s pension;

· it had no discretion to award him one on sympathetic grounds;

· it did not fail to provide information about the matter;

· it was under no contractual or other duty to provide such information.
DETAILED DETERMINATION

Material Facts

1. Mrs Carol Stevens worked for Lincolnshire County Council (Lincolnshire), and was a member of the Local Government Pension Scheme (LGPS).  In 2007 she nominated her cohabiting partner, Mr James Scott, to receive her death grant (a lump sum) in the event that she died.  At that time, the LGPS made no provision for survivors’ pensions (as opposed to lump sums) for unmarried dependants, but new rules regarding this were introduced in April 2008.

2. The new regulations permitted an LGPS member to nominate a beneficiary, provided both parties signed a declaration, certifying they had been cohabiting for at least two years, and that they satisfied certain requirements.  Mrs Stevens and Mr Scott, though it seems they met all the requirements, made no such declaration.

3. After Mr Scott and Mrs Stevens had cohabited for more than 16 years, she developed a terminal illness.  Mr Scott says that her line manager spent two hours in a home visit to her, and there were several phone calls between them afterwards.  Mrs Stevens died on 26 January 2011, and Mr Scott applied for dependant’s benefits.  He was paid the death grant in November 2011, and certain disputes which he raised (which are not part of this complaint) were subsequently settled.  However, the pension has not been granted to him, on the grounds that he does not qualify as a “nominated cohabiting partner”.

4. Mr Scott challenged this decision, saying that, even if there was a technical failure to follow the letter of the regulations, there was a sympathetic moral case for Lincolnshire using its discretion to grant him the pension, which both his solicitors and Member of Parliament argued on his behalf.  However, Lincolnshire said it has no such discretion, and it must follow the LGPS regulations.

The regulations

5. The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (the Benefits Regulations) came into effect in April 2008, amending and updating various provisions of the LGPS.  Benefits Regulation 24(1), as amended before January 2011, provides:

“If a member dies leaving a surviving spouse, nominated cohabiting partner or civil partner, that person is entitled to a pension, which shall come into payment on the day following death.”

6. This was the first time that a “nominated cohabiting partner” qualified for a pension.  The previous regulations, dating from 1997, required a person to be a “surviving spouse” to be paid a pension.  “Nominated cohabiting partner” is defined in Benefits Regulation 25, which (in its relevant part, as amended before January 2011) provides:

“(1) “Nominated cohabiting partner” means a person nominated by a member in accordance with the terms of this regulation.

(2) A member (A) may nominate another person (B) to receive benefits under the Scheme by giving to his administering authority a declaration signed by both A and B that the condition in paragraph (3) has been satisfied for a continuous period of at least 2 years which includes the day on which the declaration is signed.

(3) The condition is that— 

(a) A is able to marry … B.

(b) A and B are living together as if they were husband and wife ...

(c) neither A nor B is living with a third person as if they were husband and wife …, and

(d) either B is financially dependent on A or A and B are financially interdependent.

(4) But a nomination has no effect if the condition in paragraph (3) has not been satisfied for a continuous period of at least 2 years which includes the day on which the declaration is signed.

…

(6) B is A’s surviving nominated partner if — 

(a) the nomination has effect at the date of A’s death, and

(b) B satisfies the administering authority that the condition in paragraph (3) was satisfied for a continuous period of at least 2 years immediately prior to A’s death.”

Summary of Mr Scott’s position  
7. Mr Scott says that he and Mrs Stevens had been in a long partnership, interdependent on their respective incomes, and were engaged to be married.  She had nominated him for the purpose of her death grant.  He initially queried the contention that the Benefits Regulations do not entitle him to a dependant’s pension.  As stated previously, he has also argued that there is a sympathetic moral case for Lincolnshire using its discretion to grant him the pension, even if (as I believe he now accepts) there was a technical failure to follow the letter of the regulations.

8. He has also advanced a further argument in his support.  He suggests there was a duty of care on Lincolnshire, as employer, to help prevent a failure to follow the regulations.  Even if no discretion is available, there was maladministration (he says) if Lincolnshire did not correctly notify Mrs Stevens of the 2008 benefit changes, beyond all reasonable doubt.  The point could have been explained in the visit by Mrs Stevens’ manager to her home, or in their subsequent phone calls.  After the meeting, Mr Scott asked what they had discussed, and she replied they just talked about work, and confirmed that all her affairs were in order.  He does not know of any record of the meeting.

9. He believes there should have been staff meetings on record about the changes, or individual letters to members.  In fact, all he has seen are annual booklets with pensions projections, the last being during Mrs Stevens’ final days in hospital.  She had told colleagues that, “It is all sorted out; James has been nominated for my pension and lump sum”.

Summary of Lincolnshire’s position  
10. Lincolnshire has said it has no discretion in the matter, it must follow the LGPS regulations, and it has no power to pay a dependant’s pension otherwise.  The requirements for a joint declaration were not of its making, but involved secondary legislation, and it did all that could reasonably have been required of it to make its staff aware of them. The 2008 changes were notified to members in various ways, as evidence of which it provided several documents.

11. Benefits illustrations were issued each year to members.  The 2007 document included information about the 2008 changes, with a section saying:

“Pensions for partners
Pensions for nominated partners will be introduced for the first time.  Nearer to April 2008 we will tell you who qualifies and what paperwork you need to fill in.  Please note this is NOT the same as any nominations you may have already made in connection with the lump sum death grant.”

12. The 2008 benefits illustration says:

“Pensions for partners
Pensions for nominated cohabiting partners of either opposite or same sex have been introduced,  providing the scheme member paid into the LGPS on or after 1 April 2008, (conditions do apply).   You may make a nomination by requesting a nomination form from the Pension Section.”

13. The 2009 benefits illustration says:

“Nominated cohabiting partner
· If you are living with a partner, we cannot pay them a pension if you die unless you nominate them.

· This only applies to a partner who you have lived with for at least two years.  Other terms and conditions apply, please see website or ask for a leaflet to find out more.

· This is not relevant if you are married or have a civil partner as they are covered automatically.

[Highlighted in a box] Partners pension nomination forms available from www.lincolnshire.gov.uk/pensions or by calling (01522) 836590.”

14. In addition to annual benefits illustrations, a guide entitled “The new look Local Government Pension Scheme in England and Wales 1 April 2008” was published by Lincolnshire and sent to all active members in late 2007.  This included the statement that:

“… under the new scheme you can now nominate a same or opposite sex co-habiting partner to receive a survivor’s pension.

To nominate a co-habiting partner your relationship has to meet certain conditions laid down by the LGPS.  If you wish to make a nomination you can obtain a form from the Pensions Section …”

15. Lincolnshire has made efforts to find notes of the meeting between Mrs Stevens and her manager at her home, or of any subsequent telephone calls, but none can be found.  Her manager no longer works for Lincolnshire.

Conclusions

16. Under the terms of the Benefits Regulations, the only person entitled to receive a pension on Mrs Stevens’ death was her spouse, nominated cohabiting partner or civil partner.  Clearly Mr Scott was not her spouse or civil partner and, in the absence of a nomination, with a jointly signed declaration, he was not her nominated cohabiting partner either.  The form nominating him for the death grant is not sufficient to nominate him for a pension, and simply satisfying the conditions in Regulation 25(3) is not enough, if the declaration is not made.  Therefore, the Benefits Regulations do not entitle him to a pension.

17. I am aware that a challenge was made in Northern Ireland to the requirement in the local authority pension scheme there, the wording of which is identical in all material respects to the text quoted above, in the case of Brewster v Northern Ireland Local Government Officers’ Superannuation Committee.  Miss Brewster was engaged to her long-term cohabiting partner, but was refused a pension on his death, on the grounds that he had made no nomination, facts very similar to Mr Scott’s case.  She contended that cohabiting partners are treated less favourably than married partners, by virtue of the requirement that they make a nomination.

18. This was argued to be a breach of the European Convention on Human Rights (ECHR), specifically Article 14, prohibiting discrimination on various grounds (and Article 1 of the First Protocol, protecting the peaceful enjoyment of property).  Although Miss Brewster’s argument succeeded in the High Court, the Court of Appeal found in favour of the pension scheme committee.  Its judgment concluded that the requirement to complete a declaration on the form signed by both parties is not unjustified, and gives rise to no discrimination under the ECHR.

19. Thus it is now clear that the Benefits Regulations cannot be challenged on these grounds, and I do not fault Lincolnshire for following them.  Mr Scott is not entitled to a pension.  I am also satisfied that it does not have any discretion to grant him a pension on sympathetic grounds, however strong the moral case in his favour may be.

20. So Mr Scott asks whether, where the regulatory position is clear, the employer was under a duty of care towards her, and whether she was correctly informed of any changes to the process.  In fact, the evidence submitted by Lincolnshire shows that information was indeed provided, on several occasions, about the opportunity, and requirement, to nominate a cohabiting partner.  This information included statements that the nomination is different from that for a lump sum death grant, and that a pension cannot be paid unless a nomination is made.  The wording was redrafted each year, which indicates to me that specific thought was given to the point.

21. I have no doubt, therefore, that Mrs Stevens was adequately notified of the 2008 changes, and there was no failure on the part of her employer.  I need to make that finding only on the balance of probability, not to the standard of beyond reasonable doubt, which Mr Scott has raised in his complaint, and I do so.

22. It is unfortunate that Lincolnshire cannot find any records of the home visit made to Mrs Stevens shortly before her death, or of subsequent telephone calls.  It is unclear whether any such records were ever made, or if they were made but subsequently misplaced.  The authority may wish to review its practice in this area.  However, keeping no such records has not, in the current case, caused any injustice.  It would not have altered the position of Mrs Stevens or Mr Scott in any way.

23. In any case, Lincolnshire was under no obligation to inform its staff how to optimise their position under the LGPS, either individually or by means of general meetings.  It was established in the case of University of Nottingham v Eyett (an appeal to the High Court from a determination by one of my predecessors) that an employer is not under a duty, implied into a service contract, to advise an employee about decisions under a pension scheme.  The judge in that case confirmed also that, in the absence of any contractual duty, the issue of maladministration would not arise.
24. Mr Scott is concerned that the fairness and equity of these circumstances has not been adequately considered, but such issues can be judged only in terms of what the law provides.  The regulations are clear, and they have been considered by the courts and found not to breach wider legal principles.  My role is to determine whether any maladministration has taken place and, since Lincolnshire has followed the regulations, I have to find that it has not.  It cannot provide a benefit to which Mr Scott has no legal entitlement.
25. The employer’s obligation is to provide the basic information about a pension scheme, prescribed under the relevant regulations regarding disclosure.  I am satisfied it did that, and more, through the information it issued, and Mr Scott has no grounds for complaining that all Mrs Stevens received was correspondence annually, as if that was insufficient.

26. Whatever sympathy I may have for him, therefore, regarding the loss of his expectation, I cannot uphold Mr Scott’s complaint.
Tony King 
Pensions Ombudsman
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