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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs Kathleen Brooks-Stacey

	Scheme
	NHS Injury Benefit Scheme

	Respondent  1
	The NHS Business Services Authority (“NHSBSA”)

	Respondent  2
	Dorset County Hospital NHS Foundation Trust (the “Employer”)

	Regulations
	The NHS Injury Benefit Regulations 1995


Subject

Mrs Brooks-Stacey complains that the NHSBSA wrongfully declined her application for Permanent Injury Benefit (“PIB”) from the Scheme. She also alleged that the Employer provided incomplete or misleading supporting evidence.
The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld because the NHSBSA was entitled to conclude that there is insufficient evidence that Mrs Brooks-Stacey suffered a qualifying work-related injury. I have no reason to believe that the Employer withheld any material information. 
DETAILED DETERMINATION

Material Facts
Overview

1. Mrs Brooks-Stacey left NHS employment at age 58 in June 2007, following long-term absence due to chronic low back pain. She claimed PIB on the grounds that her condition was wholly or mainly attributable to the duties of her employment, but her application was declined. 
2. Although not mentioned explicitly at the outset, she alleged on appeal that she sustained an injury to her back in 1996 resulting from lifting a patient or patients. 

3. The NHSBSA said that there was no other evidence directly corroborating her account of this incident.

The relevant Regulations 

4. On the date Mrs Brooks-Stacey’s employment ended, regulations 3.1 and 3.2 provided that 
“These regulations apply to any person who [while in qualifying employment] sustains an injury or contracts a disease … in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if it is wholly or mainly attributable to the duties of the employment.”
Regulation 18A stated

“A person claiming to be entitled to benefits under these Regulations and his employing authority including any previous employing authority of his shall provide such evidence of entitlement as the Secretary of State may from time to time require.”    

More detailed facts, including relevant medical evidence

5. Mrs Brooks-Stacey’s PIB application was declined on 16 November 2009. The following advice from the Scheme’s medical adviser was relied on:
“The medical evidence consists of a statement by the employee, GP and O[ccupational] H[ealth] notes, and the ill health retirement file. She left work in 2007 following surgery for spondylolisthesis … Reviewing the GP notes she was noted to have: cervical spondylosis in 1994, although no X-ray confirmation is on file; minor degenerative changes and a possible disc bulge on CT scan in 1996; and in 2004 MRI showed established degenerative changes with L5/S1 spondylolisthesis. There is no doubt that she has suffered from ongoing spinal problems but the evidence suggests that these are degenerative in nature. There are no episodes of trauma recorded or alluded to in the notes. There is no evidence that her current disability is wholly or mainly due to her NHS employment, but rather the evidence supports degenerative spinal disease. The criteria for PIB are therefore not met.”   

6. Mrs Brooks-Stacey then invoked the Scheme’s Internal Dispute Resolution (“IDR”) procedure. The essence of her challenge was that she suffered a work-related accident in 1996 which the employing authority had failed to disclose on her PIB application form, and that the employing authority failed to disclose that her employer did not complete an accident report at the time. She remarked about the above 1996 medical evidence, saying this supported her account of the incident.

7. I have been shown a copy of a Self-Certification Form submitted by Mrs Brooks-Stacey on 7 March 1996, showing a period of absence from work commencing 8 January 1996. Mrs Brooks-Stacey stated that the reason for her absence was “back pain”. She did not go on to specify whether the reason for her back pain was sickness or an industrial injury, as she was invited to do, and there is no mention of an accident on the employer’s side of the form either. The employer reported that it had received three medical certificates, all giving a diagnosis of back pain.     

8. On 21 December 2009 the NHSBSA informed her that her appeal at stage 1 of the IDR Procedure had not been upheld. The medical evidence relied on was as follows.

“This medical adviser has not previously been involved in the case. All available evidence has been carefully evaluated. The applicant has submitted a personal account dated 24/11/09 along with several reports / letters, all of which were already on file … The applicant states that she sustained a back injury in 1996, resulting in sickness absence, but that an Accident Report was not completed. The contemporaneous GP records do not mention any injury or trauma to the spine. There is a consultation on 16/01/96 ‘LBP (low back pain) recurred with sciatica right thigh’ Furthermore, neither the physiotherapy report dated 02/02/96 nor the Orthopaedic correspondence dated 15/02/96 refer to any specific precipitant or preceding injury. She has a diagnosis of multi-level degenerative disc disease of the lumbar spine with associated spondylolisthesis at L5/S1. The consensus of medical opinion is that the physical demands of work play only a minor role in the development of disc degeneration, which is a mainly constitutional process. Her spinal condition cannot be wholly or mainly attributed to the duties of the NHS employment; entitlement to Permanent Injury Benefit is not advised.”      

9. Mrs Brooks-Stacey appealed at stage 2 of the IDR Procedure. Again her appeal was declined. Writing on 2 March 2010 the NHSBSA explained that it had received the following medical advice:
“This medical adviser has not previously been involved in this case. The existing evidence has been reviewed along with the letter from the Applicant dated 4/1/10. [That evidence was then summarised]. In her current application she states that in the course of her work as a Nurse in Theatre, in lifting and transferring patients over the years she had sustained a spinal injury / slipped disc. She did not name a specific incident or date for an injury. Mrs Brooks-Stacey has stated in her most recent letter that a previous MRI scan was reported by the Orthopaedic Surgeon as having shown a huge prolapsed disc and that she feels this was caused by lifting patients. She alludes to a Consultant report of 15/2/96 when she had 3 months of sickness absence following a back injury. She states that she required urgent home pain relieving treatment for back pain. There is an extract of a Hospital case note in which the Orthopaedic Surgeon reported, on 16/2/96, that she had improved after physiotherapy and should be able to return to work son and that her MRI scan showed a huge prolapsed disc and that her back would be prone to attacks in future … In the GP case records summary there is reference to Cervical Spondylosis in ’95 and to Cervical Disc Prolapse and myelopathy in ’96. In the consultation notes there is an entry dated 16/1/96 stating she presented with a recurrence of low back pain and sciatica and CT scan showed L5/S1 disc. There was no mention of her having had an injury. Therefore, while it is accepted that she has experienced episodes of back pain in the course of her work as a nurse, there is not documented contemporaneous evidence of a specific incident or series of incidents at work having caused a pathological condition commensurate with long term incapacity. There is evidence of significant spinal / disc degenerative disease and it is likely that her duties have brought on symptoms due to this underlying condition which, itself, has not been caused by her work. The attribution criteria for [PIB] are not advised as met.”  
10. In response to other specific points raised by Mrs Brooks-Stacey at appeal, the NHSBSA explained that the Consultant Report of 15/02/1996 made no mention of an injury at work, and that it could not comment on her allegations that her GP and her former employer had provided incomplete information.

Summary of Mrs Brooks-Stacey 's position  
11. Essentially as may be inferred from the above. Mrs Brooks-Stacey believes that her condition was caused by an injury at work and that such evidence as exists supports her case. She complains that relevant information has not been provided, or has been withheld, which would prove that what she says is true. 

12. She also submitted that a former work colleague, Ms R, would corroborate her account of events. 

Summary of the NHSBSA’s position  
13. The NHSBSA relies on the reasons given for its earlier decisions. It says that it had acted in accordance with established principles and had arrived at a decision which it believes is not perverse.

Summary of the Employer’s position

14. In response to a request from my investigator, the Employer submitted copies of the relevant employment records. It said that, after carrying out a review of her personal file, there is no contemporaneous record of an injury occurring at work in 1996 as a result of lifting a patient. The first mention of this was in an Occupational Health report ten years later, in February 2006, which it believes resulted from information given by Mrs Brooks-Stacey at the time.

15. The Employer said that, despite a number of attempts, it had been unable to make contact with Ms R, who had retired since 1996, to obtain a witness statement.       
Conclusions

16. I appreciate that Mrs Brooks-Stacey honestly believes that her present disability was caused by her nursing job; specifically by an incident or incidents in 1996.
17. However it is sometimes the case that an incident at work may exacerbate or accelerate the development of an underlying, existing, condition. Mrs Brooks-Stacey’s medical notes make reference to suspected cervical spondylosis in 1994, and that in January 1996 she presented with the recurrence of low back pain. On the other hand, there appears to be no reference to an accident at work until 2006, ten years after it allegedly occurred. 
18. Mrs Brooks-Stacey has referred me to the Self-Certification form submitted in March 1996, but unfortunately this does not assist her case. She had the opportunity to specify on that Form whether her condition was due to “sickness” or to “industrial injury”, but she did not do so. The employer appears to have noted and relied on the medical certificates giving a diagnosis of back pain, and made no mention of an accident.  

19. In order to qualify for PIB, it must be decided that Mrs Brooks-Stacey suffered an injury which was wholly or mainly attributable to the employment. This was the requirement set out in the Regulations at the date her employment terminated. The NHSBSA says, in effect, that a specific accident at work in 1996 (if it occurred, for which there is no other substantiating evidence) would have been only a contributory cause because the whole or main cause was her pre-existing condition.

20. I appreciate that Mrs Brooks-Stacey may continue to disagree, but I accept the position of the NHSBSA. Under Scheme Regulation 18A it is her responsibility and the responsibility of her employing authority, not that of the NHSBSA, to provide the necessary evidence to support a PIB application. If she believes, for example, that her GP records are inaccurate or incomplete, that would be a matter between her and her GP.
21. Despite her allegations against the Employer, I have no cause to believe that any relevant information may have been withheld. I am unable to investigate whether an accident report should have been completed in 1996 because that is an employment matter. I can merely note the absence of a report and also the absence of any other contemporaneous record indicating that an accident or specific incident at work might have occurred.

22. It is unfortunate that the Employer has been unable to make contact with Ms R. However, even if Ms R could still give a reliable statement concerning an alleged incident affecting someone else which we are told took place 17 years ago, it might not be enough to outweigh the evidence of a pre-existing medical condition.

23. In summary, the NHSBSA’s decisions, based as they were on advice from a number of the Scheme’s medical advisers, were reasonable and did not involve maladministration. I do not find maladministration by the Employer either. It follows that I do not uphold Mrs Brooks-Stacey’s complaints.

TONY KING 
Pensions Ombudsman

24 July 2013 
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