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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs J Rowe

	Scheme
	NHS Pension Scheme (the Scheme)

	Respondent(s) 
	NHS Pensions



Subject

Mrs Rowe complains about the level of ill health early retirement benefit that she has been awarded from the Scheme.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against NHS Pensions because it failed to:

· properly address and reach a decision about future treatments;

· satisfy itself that Mrs Rowe was medically capable of work of like duration to her former NHS employment, decide what reasonable employment she would be capable of and what training it would be reasonable for her to undergo;

· properly advise Mrs Rowe of her rights to appeal the decisions made at the initial consideration and at the first review.    

DETAILED DETERMINATION
Regulations

1. Regulation E2A of the 1995 Section of the NHS Pension Scheme Regulations provides:

“(1)
This regulation applies to a member who-

(a)
retires from pensionable employment on or after 1st April 2008...

(2)...

(b)
the member's employment is terminated because of physical or mental infirmity as a result of which the member is-


(i)
permanently incapable of efficiently discharging the duties of that employment (the "tier 1 condition"); or

(ii)
permanently incapable of regular employment of like duration (the "tier 2 condition") in addition to meeting the tier 1 condition...”

2. Regulation E2A goes on to provide that, where the member meets the tier 1 condition, the pension is calculated by reference to the member’s pensionable service to the date employment is terminated and paid without reduction. If the member also meets the tier 2 condition, the pension is calculated by reference to the member’s pensionable service to date plus two-thirds of their prospective membership to normal benefit date. Regulation E2A lists the factors which must be taken into account in determining whether a member meets the tier 1 and tier 2 conditions. These include: whether the member has received appropriate medical treatment, their mental and physical capacity, the type and period of rehabilitation it would be reasonable for them to undergo and (for tier 2) what reasonable employment they would be capable of and what training it would be reasonable for them to undergo. “Appropriate medical treatment” is defined as,

“such medical treatment as it would be normal to receive in respect of the incapacity, but does not include any treatment that the Secretary of State considers –

(a) it would be reasonable for the member to refuse,

(b) would provide no benefit to restoring the member’s capacity for –

(i) efficiently discharging the duties of the member’s employment ...

(ii) regular employment of like duration...


before the member reaches normal benefit age; and

(c)
that, through no fault on the part of the member, it is not possible for the member to receive before the member reaches normal benefit age.

3. “Regular employment of like duration” is defined by reference to whether the member was whole-time or part-time before their employment was terminated.

Material Facts

4. Mrs Rowe was born on 10 August 1965. 
5. She was employed as a full-time Staff Nurse within the NHS and was a member of the Scheme. 
6. In October 2008 Mrs Rowe went on long term sick leave suffering from anxiety and stress. She did not return to work. 

7. During her absence Mrs Rowe was reviewed regularly by her employer’s occupational health service (OHS). In a report dated 20 August 2009 the OHS physician said that Mrs Rowe was not well enough to return to her normal unrestricted duties and that it was not possible to predict the timescale of her further recovery. 
8. Mrs Rowe’s Consultant Psychiatrist advised in a report, dated 8 October 2009, that:
“…I think she is likely to respond to psychological treatment and I would recommend an initial 10 sessions of outpatient CBT…I would recommend that I review Jacqui after 10 sessions to advise you further about her progress, the need for further treatment and her thoughts at that stage concerning what type of employment she might eventually be looking to returning to.”   
9. On 12 March 2010, Mrs Rowe applied for ill health retirement benefits. NHS Pensions were provided with a copy of Mrs Rowe’s occupational health records, her job description, the report dated 8 October 2009 from her Consultant Psychiatrist and a statement from Mrs Rowe. 
10. NHS Pensions referred the matter to its medical advisers, Atos Healthcare (Atos). Mrs Rowe was advised in a letter dated 23 March 2010 that her application had been accepted for Tier 1 benefits only. Atos’ advice was: 
“Her symptoms are stated to settle so long as she is not in contact with work or involved in dealing with work issues. 

The specialist opines that she is likely to respond to cognitive behavioural therapy (CBT).

This specialist opines that she is likely to do well and will be able to return to work but it is too early to say whether this will be in the health service or whether she will need to consider retraining. This specialist hopes she will be able to work in the health service perhaps in a different role. 

This specialist opines that she is unfit to return to her former role even with extensive treatment and indicates that the applicant has reported work stressors.

The evidence does not confirm that therapeutic intervention has been exhausted for her mental health symptoms…

It is considered that the evidence tends to indicate that this applicant is, on the balance of probabilities, permanently incapable of the duties of the NHS employment. The Tier 1 condition is met.

It is most likely that she will improve with treatment sufficient to resume regular full time employment. Anxiety and depression and adjustment disorder are generally considered to be treatable conditions.

As actual progress remains to be seen currently available evidence is considered to be insufficient to assess the longer term outcome in terms of this applicant’s ability to undertake any regular employment of this duration (the Tier 2 condition above).

Therefore the member’s case may be reassessed once within a period of three years commencing with the date of this decision and before normal benefit age to determine whether the member satisfies the Tier 2 condition.”         

The letter did not contain any information about Mrs Rowe’s right to appeal the decision. 

11. Mrs Rowe’s employment was terminated on grounds of ill health in April 2010.

12. On 13 April 2011, Mrs Rowe wrote to NHS Pensions asking for her case to be reassessed on the grounds that she had not made a recovery from her depression and was permanently unable to return to ‘like employment’.

13. Atos obtained further information from Mrs Rowe’s GP and, having reconsidered her case, NHS Pensions wrote to Mrs Rowe on 5 August 2011 as follows:

“The Scheme’s Medical Adviser has advised that

“Following an initial decision on 23.3.10 it was accepted that this 45 year old full time staff nurse has a physical or mental infirmity which gives rise to permanent incapacity for the duties of NHS employment (Tier 1)…

This member has now submitted further medical evidence, a repeat prescription list, and requested that this consideration be undertaken. An extract of her GP records has also been obtained. 

It is considered that currently available evidence does not tend to confirm that the tier 2 condition is met.

This woman has been suffering from anxiety and depression for some time now, and it has been accepted that a return to her previous role would not be possible.

Her specialist notes in October 2009 that she is likely to do well with CBT and suggested that this was undertaken. Her GP noted in February 2010 that she is still awaiting this. There is no indication that this has happened yet. In April 2010, it was noted that her mood was improving, she was less anxious and coping better. The subsequent consultations cover a number of other items but low mood is not mentioned. A letter from an ESA assessment found her fit to work from 1.5.09.

While it is accepted that that there are on-going problems, and a return to the healthcare environment is probably inadvisable, the medical evidence from the GP records does not suggest that she is permanently incapable of alternative full time work.”         
The letter did not contain any information about Mrs Rowe’s right to appeal the decision. 

14. Mrs Rowe instigated Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP) on 28 October 2011. In support of her appeal Mrs Rowe provided an open letter from her GP, dated 19 October 2011, which said “…her mental health symptoms will be an on-going situation but as I say I cannot confirm that this will be an absolutely indefinite scenario. I suspect that she could return to some form of work but certainly it seems the nursing role and level of intensity that she has been used to in the past would most certainly lead to a significant worsening of her mental state.” 
15. The matter was referred to Atos who wrote to Mrs Rowe’s GP for further information. Mrs Rowe’s GP responded as follows:
“I reviewed her on 3 November and her mood was still low and the anxiety extremely bothersome…

She was referred for counselling in 2009 but it looks like she failed to opt-in for the counselling service at the surgery…

I am afraid I am unable to see the letter from [Consultant Psychiatrist] from 2009, so I am unsure whether she actually participated in CBT, though I also recommended it to her myself…”        
16. NHS Pensions provided its Stage 1 IDRP decision on 20 December 2011 advising Mrs Rowe that her appeal had been rejected. The letter said: 

“The existing evidence has been reviewed by a medical adviser not previously involved along with a submission from the Applicant dated 5/9/11 including a report from the GP…dated 19/10/2011.

…

Mrs Rowe has submitted a detailed account of her psychological problems in relation to her work and she states that she continues to suffer from psychological ill health and that she has not yet been able to undergo the psychological therapy mentioned above. She has appealed against disallowance of the Employment and Support Allowance but this has not been successful. She again states that though she will not be able to work in a role similar to the one which contributed to ill health she hopes to do some form of work in the future.

[GP] has reviewed Mrs Rowe in June 2011 and notes that she has done all she can to get better and that she was euthymic at consultation. He adds that she still feels unfit for work but he cannot comment on whether her anxiety will continue indefinitely. She continues on medication. He is of the view that she could return to some form of work in the future but that a role with similar perceived stressors as these in her previous work would worsen her psychological condition.

It is acknowledged that there are continuing psychological symptoms impairing work capacity however the evidence is that there remain reasonable therapeutic options which can be explored and it is 
also reasonable that there can be an improvement to enable Mrs Rowe to work in a suitable full time role with appropriate adjustments as necessary in view of the medical condition and any associated medical vulnerability.”           
17. Mrs Rowe appealed the Stage 1 IDRP decision on 3 February 2012. In her letter she said that her case has not been helped by the lack of medical evidence that has been provided and the lack of treatment. She said she remains unfit for any type of work and her emotional and physical condition has recently deteriorated to the point that she required an urgent referral to the Mental Health Services. The letter concluded that she would contact NHS Pensions again when she was in a position to provide further evidence. 

18. Mrs Rowe next wrote to NHS Pensions on 27 July 2012 saying that she remained unfit for any work. She said that her symptoms continued to have a major impact upon her daily life despite regular intensive input from the Mental Health Service. In her letter Mrs Rowe said:

“Adult Mental Health are also providing weekly CBT sessions with [Psychologist] which have been very enlightening and helpful.

I have been encouraged by the suggestion by [Psychologist] that…he would envisage some sort of… work. However, I may not be able to do so for 6, 12 or even 24 months’ time in his professional opinion.

My main emphasis must be upon the fact that I am permanently incapable of working at the level I did previously…”   
19. The matter was referred to Atos who sought further information from Mrs Rowe’s Consultant Psychiatrist. The Consultant Psychiatrist was asked to provide details of Mrs Rowe’s current clinical condition, a formal diagnosis, treatment/therapy options that have been implemented and any further treatment options being considered, including work rehabilitation, and a prognosis for the future. 

20. The Consultant Psychiatrist provided his report, dated 23 October 2012, as follows:
“…Mrs Rowe continues to attend CBT sessions which she has overall found helpful in managing her anxiety and depression…

Cognitive Behavioural Therapy is to continue at this point and Mrs Rowe will be reviewed in outpatient clinics with regards to treatment response and medication therapy…

…the focus and process of the CBT has been aimed at building resilience and existing opportunity, but it is not directly intended to be a form of work rehabilitation. Within therapy the possibility of returning to work in the future has been explored and the positive benefits of occupation have been highlighted. Options considered have included initially starting with voluntary work…

I think it is entirely possible that Mrs Rowe could reach a point in her Mental Health where she could be back in a working environment, but judging how long it would take to get to that position and what role she would be able to fulfil and maintain stability of mental health is difficult to predict.”       
21. NHS Pensions upheld the Stage 1 IDRP decision on 20 November 2012. The Stage 2 IDRP decision said:

In reaching the recommendation the medical adviser has commented.

“…It is considered that currently available evidence does not tend to indicate that this applicant is, on the balance of probabilities, permanently incapable of regular employment of like duration (regard being had to the number of hours, half days and sessions the member works in the NHS employment). The Tier 2 condition is not met.

…

Mrs Rowe was reviewed in August 2012 after continuing her CBT therapy. The impression was that her mood was stabilising and she was more positive though still with low self-esteem. Unfortunately at review in October she was found to have deteriorated with negative thoughts related to her perfectionism…

[Consultant Psychiatrist] confirms that her longer term prognosis is positive in view of her response so far to CBT and that the outlook would be further improved if she were able to return to regular employment. The specialist repeated the view that she could struggle to return to her former NHS nursing role but that it is entirely possible that she could reach a point where she could return to the working environment.”        
Summary of Mrs Rowe’s position  
22. Her application for Tier 2 benefits has not been dealt with fairly and objectively because of the difficulty in quantifying problems and making predictions for the future due to the nature of her condition. 
23. It is not possible to reach an unbiased, fair and accurate opinion without an independent assessment of her on going difficulties and the significant impact they have upon her functioning and ability to work. 

24. The professionals involved in her care would not want to “write off” a once capable professional. 

25. The criterion is vague and ambiguous. It is easy for NHS Pensions to hide behind the interpretation of “like” work. It should be relative to the previous career path, position held, the responsibilities of the role and the person’s future earning potential.

26. The main piece of evidence NHS Pensions refers to was only obtained in October 2012 despite her original request for reassessment in April 2011. In addition this report was written by a consultant she had never met and was therefore based on supposition, rather than probability based upon knowledge of her particular individual circumstances.   

27. She has engaged with the treatment plan, worked really hard and made significant improvements. However, her motivation and willingness to make positive changes is misused when used to determine her ability to return to full time employment in the near future.   

28. The latest opinion given by her Consultant Psychiatrist emphasises that treatment from specialist mental health specialists is not on going, pressure for her to return to work would lead to a worsening of her symptoms and would not be in her best interests.  

Summary of NHS Pensions’ position  
29. NHS Pensions takes advice on medical matters from a panel of professionally qualified and experienced Occupational Health doctors who also have access to specialist advice where necessary. 

30. NHS Pensions has properly considered Mrs Rowe’s application, taking into account all the relevant evidence. It has taken advice from proper sources i.e. the Scheme’s Medical Advisers, accepted their advice, weighed the evidence appropriately and as a result, arrived at a decision that it believes is not perverse. A range of options may be given from various sources, all of which must be considered and weighed. The fact that Mrs Rowe does not agree with the conclusions drawn or maybe the weight attached to various pieces of evidence does not mean that any conclusion is necessarily flawed. 

31. Although, the Scheme’s Medical Advisers are not experts in all the various medical conditions, they are all Occupational Health specialists expert in carrying out forensic analysis of the available medical evidence provided by the various treating doctors in each cases and considering that appeal against the tightly prescribed requirements of the Scheme’s Regulations and including how that fits within the workplace.   
32. Although there was no mention of the IDRP in the review decision of 5 August 2011 Mrs Rowe did in fact instigate Stage 1 of IDRP in a letter dated 5 September 2011. In the circumstances there was no significant delay in the submission of her appeal and although it is accepted that NHS Pensions should have notified Mrs Rowe of its IDRP she did not any injustice as a result of this omission.        
Conclusions

33. In order to be entitled to a pension under Regulation E2A, Mrs Rowe must be permanently incapable of discharging efficiently the duties of her former NHS employment (Tier1 benefits). 'Permanently' is defined as until, at the earliest, her 60th birthday. If that criterion is met, then in order to meet the criterion for Tier 2 benefits, she must be considered permanently unable to do any work of like duration. The decision as to whether or not Mrs Rowe qualifies for an ill-health pension lies with NHS Pensions.
34. There is no dispute that Mrs Rowe is permanently incapable of discharging efficiently the duties of her former NHS employment because of her condition and that therefore the Tier 1 criterion is met. The dispute that has arisen is whether Mrs Rowe meets the criterion for Tier 2 ill health benefits.  
35. At the time Mrs Rowe’s application was first considered, in March 2010, the Scheme’s medical adviser opined that Mrs Rowe would “improve with treatment sufficient to resume regular full time employment”. He acknowledged that an appropriate therapy programme was available to Mrs Rowe and reached the view that “actual progress remains to be seen currently available evidence is considered to be insufficient to assess the longer term outcome in terms of this applicant’s ability to undertake any regular employment of this duration.” NHS Pensions accepted the medical adviser’s recommendation and Mrs Rowe was granted Tier 1 ill health benefits.  
36. By the time of the second review, in August 2011 the medical adviser noted that Mrs Rowe’s GP had confirmed in February 2010 that she was still awaiting appropriate treatment and that there was no indication Mrs Rowe had yet received the treatment. The Medical Adviser reached the view that “while it is accepted that that there are on-going problems, and a return to the healthcare environment is probably inadvisable, the medical evidence from the GP records does not suggest that she is permanently incapable of alternative full time work.”  
37. Mrs Rowe’s case was considered again under the Scheme's IDRP. At Stage 1 the decision-maker concluded that "…there remain reasonable therapeutic options which can be explored and it is also reasonable that there can be an improvement to enable Mrs Rowe to work in a suitable full time role with appropriate adjustments…” and at Stage 2 the decision maker said that the available relevant evidence "does not tend to indicate that this applicant is, on the balance of probabilities, permanently incapable of regular employment of like duration (regard being had to the number of hours, half days and sessions the member works in the NHS employment)”.
38. I have some concerns over the approach taken by NHS Pensions. At the initial consideration and also at the reviews NHS Pensions have reached the view that it was too soon to decide whether Mrs Rowe met the criteria for Tier 2 benefits because there were untried or unfinished treatments. It is incorrect to simply adopt a "wait and see" approach as appears to have been the case here. The issue was whether Mrs Rowe’s condition was such that, despite any appropriate medical treatment, she was likely to be unable to work again before her normal retirement date. So consideration needed to be given to whether psychiatric treatment was likely to succeed sufficiently to improve her condition. A view needed to be formed as to whether, on the balance of probability, the condition was likely to prevent a return to employment of like duration to her former NHS employment before normal retirement date. It was necessary therefore to consider, and reach a decision at the time of the consideration, of the likelihood of such treatment being effective.
39. In addition NHS Pensions is also required to satisfy itself that Mrs Rowe was medically capable of work of like duration to her former NHS employment and if so satisfied to decide what reasonable employment she would be capable of and what training it would be reasonable for her to undergo. I cannot see that any consideration was given by NHS Pensions to the type of employment Mrs Rowe might be capable of and, certainly, there was no consideration as to what training it would be reasonable for her to undergo.
40. I note also that at the time of the initial decision and a year later at the first review there is no clear evidence that NHS Pensions informed Mrs Rowe of her right to appeal its decisions.  NHS Pensions should have advised Mrs Rowe of the exact procedure, including any time limits they had set for raising an initial complaint or an appeal following an initial decision. Although I accept that Mrs Rowe instigated Stage 1 of IDRP quite soon after the first review of the initial decision in August 2011 it remains that she was  denied her right to appeal NHS Pensions’ initial decision in March 2010 that she was not eligible for Tier 2 ill heath retirement benefits under Regulation E2A.
41. In summary, NHS Pensions failed to (a) properly address and reach a decision about future treatments (b) satisfy itself that Mrs Rowe was medically capable of work of like duration to her former NHS employment and if so satisfied to decide what reasonable employment she would be capable of and what training it would be reasonable for her to undergo and (c) properly advise Mrs Rowe of her rights to appeal the decisions made at the initial consideration and at the first review.    

42. Such decisions need to be made properly, in accordance with the statutory requirements. I consider the failures to address the matters set out above mean the decision-making process was flawed. Unless the right process has been followed and the right questions have been asked one cannot be certain that the right decision has been made, so the decision cannot be relied on. Since this is a statutory scheme the decision-makers are obliged to apply the law correctly and Mrs Rowe is entitled to a decision that has been made properly, which is not the case here.
43. I am therefore remitting the matter to NHS Pensions to consider afresh.
44. In addition, apart from the central issues, Mrs Rowe has no doubt suffered distress as a result of the mishandling of her application and I make an appropriate direction below.
Directions   
45. I direct that NHS Pensions shall within 56 days of this determination, after obtaining such further evidence or clarification as they may require, reconsider which level of benefits Mrs Rowe was entitled to at 12 March 2010 under Regulation E2A in particular having regard to whether she was medically capable of work of like duration to her former NHS employment, what reasonable employment she would be capable of and what training it would be reasonable for her to undergo and issue a further decision. 
46. In the event that NHS Pensions decide in Mrs Rowe’s favour any additional benefits shall be put into payment as soon as is practicable and interest is to be paid on any benefits from the due date of each payment to the date of actual payment.

47. Within 28 days of this determination, NHS Pensions shall pay to Mrs Rowe a sum of £200 in recognition of the distress caused by the maladministration identified above.
Jane Irvine

Deputy Pensions Ombudsman

10 October 2013
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