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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Miss J Clarke

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	University of Central Lancashire (UCLan)


Subject
Miss Clarke complains UCLan should have granted her an injury allowance first in respect of an accident at work in 1986 and second in respect of injuries sustained in 1994. In addition, she says that UCLan failed to refer her appeal in 2008-09 to the Secretary of State.

The Pensions Ombudsman’s determination and short reasons

The first part of Miss Clarke’s complaint should not be upheld because she brought her claim 22 years after her accident and therefore UCLan could not reasonably have considered the matter.

The second part of her complaint was properly considered by UCLan and therefore it cannot be upheld.

The last part of the complaint is upheld because UCLan’s procedures were deficient. 


DETAILED DETERMINATION

Material Facts

1. Miss Clarke was employed by Lancashire County Council (the Council) in 1978. On 21 April 1986 she was involved in an accident at her place of work. She was attended to by the first aid practitioner at the scene of the accident and was taken home.

2. Miss Clarke went to her GP the next day and he diagnosed an injury to her big toe and signed her off work for two weeks. Her next absence was between September 1986 and October 1987. 
3. In November 1987 Miss Clarke was scheduled to undergo an investigative operation on the stiff ankle area of her left foot, but this did not happen.

4. Miss Clarke was absent from work due to stress from 18 November 1992 to 15 March 1993. On 16 December 1993 UCLan wrote to Dr Ormerod, an Occupational Health Practitioner, stating that at recent interviews with her there was an indication that she perceived her illness and difficulties stemmed from management action. UCLan wanted to know the likelihood of Miss Clarke being able to return to work in either her own post or an alternative post.  

5. A letter from Dr Workman, the Occupational Health Practitioner, to UCLan dated 7 January 1994 states:

“She presented with a long and complex history of difficulties at work over the last 3 years, resulting in considerable stress. Finally it seems that there has been a complete breakdown in relationships within her department and the stress became intolerable. She is now feeling much better and able to return to work, but not in her present post due to the continuing conditions there…If there is an appropriate alternative post available, I feel Jean would be able to return to work within the near future…In the meantime, she is hoping to return to work and with the necessary support I feel she will benefit from this…”. 
6. On 8 April 1994 Dr Ormerod wrote to UCLan stating:
“I consider her to be permanently incapacitated from continuing in her job as a Librarian by virtue of a medical condition and that no redeployment to alternative work in the University will be practical. I therefore recommend that she is offered early retirement on medical grounds. She understands and accepts this recommendation.”  
7. In April 1994, UCLan wrote to Miss Clarke informing her that she was to be retired early on grounds of ill health and that her pension was enhanced by six and two thirds years.

The 1986 accident at work
8. An exchange of correspondence between Miss Clarke and both the Council and UCLan took place throughout 2008 and 2009. In her correspondence, Miss Clarke makes reference to an industrial injury claim made in 1986 and also to records of her employment which should show her absence between 1986-87 and the accident in 1986. However, during this period there is no reference to, or offer of, any evidence to substantiate her claim.  

9. In May 2008 Miss Clarke wrote to the Council stating that in 1994 Dr Ormerod had given her a physical examination, checked hospital notes and recommended ill health early retirement. She said that his concern was the injury sustained to her left foot in 1986. She added that this injury had left her foot permanently weak and this was the grounds for her retirement. She asked for confirmation that the enhancement in her ill health pension was as a result of her injury in 1986, as according to HMRC any payment made because of work related injuries was not taxable.

10. The Council responded in June 2008 confirming that her ill heath pension was enhanced by a maximum service of 6 years 243 days, but added that the benefit was taxable. The Council said that if she had been in receipt of an injury allowance then that benefit would not be taxable, but added that an injury allowance was not being paid to her from the Scheme.

11. Miss Clarke wrote to UCLan in October 2008 stating that she had understood the reason that she was being paid an ill health pension was her permanent medical condition resulting from the 1986 injury.  UCLan responded stating that 14 years had elapsed since the injury was sustained and therefore her request for an injury allowance was not brought within a reasonably practicable period of time. In addition, the decision to award an injury benefit is at the discretion of the employer and it is their policy that ‘the discretion shall be exercised by making no injury awards in any circumstances’.

12. On 6 November 2008 the Council wrote to Miss Clarke stating that injury awards are covered by the Local Government (Discretionary Payment) Regulations 1996 (the 1996 Regulations), and not the Local Government Pension Scheme Regulations. The 1996 Regulations enable an employer to award an injury benefit to an employee in accordance with their policy, regardless of whether the employee was a member of the Scheme. Under the 1996 Regulations it is a requirement for scheme employers to have an injury award scheme in place. The only discretion is to the level of award. It is not uncommon for an employer to have a policy of awarding a nil amount.

13. Miss Clarke wrote to UCLan expressing dissatisfaction with their decision. UCLan’s Human Resources Department responded on 30 January 2009 reiterating that her claim for an injury benefit was rejected because it was not brought within a reasonably practicable period of time following the occurrence of the event giving rise to the claim, and it was the policy of UCLan not to make such awards. UCLan added that the reason why it had such a policy was because of its generous sick pay scheme.  

14. On 9 February 2009 Miss Clarke wrote to UCLan stating that a case was brought by her solicitors in 1986 against the Council as a result of an industrial accident. She added that the case was successful. She understood that the accident had caused her to suffer a permanent medical incapacity and she had to retire as a result of this incapacity. When in 2008 she discovered that the pension being paid to her did not include an injury allowance she assumed that this was an oversight and queried the matter. 

15. Miss Clarke appealed the decision and the matter was considered by UCLan’s Vice Chancellor on 1 July 2009 who agreed with the original decision for the same reasons.

16. On 6 July 2011 the Department for Communities and Local Government (the DCLG) wrote to Miss Clarke with regard to her appeal to the Secretary of State on the decision by UCLan not to award her an injury allowance. The DCLG informed her that under Regulation 45(8) of the 1996 Regulations an appeal has to be sent to the Secretary of State “as soon as is reasonable practicable”. As her application for an appeal was submitted 21 months after receipt of UCLan’s final decision letter (on 1 July 2009), her application was received too late to be considered under the 1996 Regulations. 

Injury sustained in 1994 and appeal to the Secretary of State  
17. In 2012 Miss Clarke raised a complaint with UCLan claiming that the ill health pension she had been granted in 1994 was in respect of injuries sustained at the time and therefore she should have been granted an injury allowance. In addition, in relation to her 2008-09 appeal UCLan failed to refer her to the Secretary of State. 
18. On 22 June 2012 the Human Resources Department of UCLan responded stating:
· In relation to the 1994 injury, Dr Ormerod had at that time stated: “rigid attitudes and limited insight amount to an incapacitating personality disorder = ill health retirement”. Other than this, there was no other document that still existed from that period which recorded the reason why it was decided to grant her an ill health pension.
· An injury allowance was payable where an injury is sustained as a result of an employee carrying out work in the course of his/her employment. Unfortunately, there was no medical evidence of a causal link between her incapacitating personality disorder and the work for which she was employed.
· It was difficult to entertain a claim for an injury allowance made 18 years or so after the alleged event. It was noted that she said that the reasons for her ill health retirement were not discussed with her at the time, but this needed to be contrasted with the 2008-09 claim when she was clear that her retirement was due to her injuries in 1986.
· On the basis that her claim was made too long after the alleged causation, and as on the face of it there appeared to be no link between the diagnosis of the personality disorder and her work, her request for an injury allowance was refused.  
· On the matter of the appeal to the Secretary of State, regulation 45(5) of the 1996 Regulations was considered and UCLan’s procedures were found to be deficient in that unsuccessful applicants were not provided with notification of their right to appeal. UCLan apologised for this.
19. Miss Clarke appealed against this latest decision and the matter was considered by the Vice Chancellor of UCLan whose decision was as follows:
· The issue was considered under both the 1996 Regulations and the Local Government (Discretionary Payments) (injury Allowances) Regulations 2011 (2011 Regulations). The 1996 Regulations implied that an injury allowance could only be awarded where there was a direct causal link between the actions taken as part of carrying out a job and the development of an injury/illness. The 2011 Regulations clarified that an injury award could be awarded where the development of either an injury or an illness has come about through any work related factors. 
· The evidence considered was the copies of the report dated 7 January 1994 from Dr Workman, as well as the Occupational Health Notes for the period 6 January 1994 to 6 April 1994. Although these documents referred to issues in relation to her work, the entry relating directly to ill health retirement states: “rigid attitudes and limited insight amount to an incapacitating personality disorder in this context = ill health retirement”. There was insufficient evidence to establish whether (even applying the lesser test under 2011 Regulations) the injury of incapacitating personality disorder was as a result of a work related factor.
· There was no statutory time limit beyond which claims for injury allowance can be made. Although there was no statutory cut off point, the matter was first formally raised in May 2012 and could not now be reasonably and fairly considered after such a considerable period of time since the injury claimed. 
· Regarding UCLan’s exercise of discretion on the question of injury allowance, the advice it had received was that a considered policy decision not to make such allowances was a permissible exercise of discretion. 
· On the matter concerning referring the appeal to the Secretary of State, the Explanatory Memorandum to the 2011 Regulations states that under the new appeals procedures adapted in line with the internal dispute resolution procedure (IDRP), as injury allowance schemes are operated by employers rather than pension funds, they run independently from the Local Government Pension Scheme although they do share some definitions and operational procedures. Therefore, IDRP did not apply to her appeal and his decision was the last stage in the appeal.
Relevant provisions of the Regulations and UCLan’s statement of policy 

20. Regulation 34 of the 1996 Regulations states:

“(1) If-

      (a) as a result of anything he was required to do in carrying out his work a  person who is employed in a relevant employment –

          (i)  sustains an injury; or

          (ii) contracts a disease; and

       (b) he ceases to be employed in that or any other relevant employment as a result of an incapacity which is likely to be permanent and was caused by the injury or disease, he shall be entitled to an annual allowance not exceeding 85 per cent of his annual rate of remuneration in respect of the employment when he ceased to be employed.

  (2) The allowance is to be paid by the relevant employer and, subject to paragraph (1), is to be of such amount as that employer may from time to time determine.”  

21. Part L of the Local Government Superannuation Regulation 1986 generally contains the same provisions as regulation 34 of the 1996 Regulations, except there is no maximum limit on the annual allowance. 

22. Regulation 45(1) and (3) of the 1996 Regulations states:

“(1) Any question concerning the rights of any person or his eligibility to be considered for any award under Part V or Part VI shall be decided in the first instance by the relevant LGPS employer, that is to say the LGPS employer who last employed the person in respect of whose employment the question arises; and any question arising under regulation 33(2)(c) as to the identity of the employer to whom the person would have been transferred shall be determined by the Secretary of State.

… 

(3)The questions specified in paragraph (1) shall be decided as soon as is reasonably practicable after the occurrence of the last event by virtue of which the award may be payable.”

23. UCLan’s current statement of policy provides that on the question of “Amount of injury allowance following loss of employment through permanent incapacity after sustaining an injury or contracting a disease as a result of anything required to do in carrying out duties of job”, not to pay an injury allowance.         
Summary of Miss Clarke's position  
24. Miss Clarke has made extensive submissions concerning the events she complains about.  Not all are relevant.  For example some go to her treatment as an employee.  I do not repeat them in detail below, although I have taken account of them.

25. With regard to her accident at work in 1986, the injuries are permanent and may be considered at any point in time once identified. It was the identification of these injuries that led to the time taken to bring the claim. If she had made a claim for an injury allowance in 1994 it could not have been awarded because the medical evidence to justify an award was not available due to the circumstances surrounding the accident. Medical evidence on this injury only became available in 2006 after a full investigation by a Consultant Orthopaedic Surgeon. 
26. What is relevant is that her injuries are mainly and directly linked to the 1986 accident and that those injuries have caused a reduction in her remuneration. The reason why UCLan could not reasonably consider these injuries is because of factual and procedural flaws in 2008-09. 
27. Between September 1986 and October 1987, only the forefront of her left foot had been investigated by Royal Preston Hospital. The Hospital found injuries to her mid-foot that required attention in July 1987.

28. According to her diaries of 1987 had experienced symptoms of collapsing, restlessness, nausea/vomiting, thirst, sweating and difficulty breathing. She believes that these are symptoms of clinical shock which can be produced by severe injuries.    
29. According to her understanding, the time limit for personal injury claims, where evidence does not become apparent until many years later, usually starts from the time of diagnosis, i.e. in her case 2006. Therefore, she was within the time limits in 2008 to bring an appeal for an injury allowance to be awarded. 

30. A referral of the appeal should have been made by UCLan to the Secretary of State in 2008-09 when her claim for an injury allowance was turned down. If the correct procedure had been followed by UCLan during the 2008-09, further medical evidence regarding the injury to her left foot would have been obtained during the referral to the Secretary of State. 
31. The management at UCLan knew she had returned to work with problems that arose out of the suffering and pain she endured as a result of the 1986 injuries. 
32. On the matter concerning the injuries she sustained in 1994, the stress and anxiety that led to her absence from work in 1992 was brought about by management action. In the occupational health notes of 1994, it is noted that the solicitor advised her that there was a personal injury claim. These injuries arose out of management action and poor treatment and a claim was never made. The decision to retire her was based on medical evidence relating to injuries to her personality at the time of her retirement. It is her understanding that the injuries that led to her retirement in 1994 could have been the basis for a claim for injury allowance. UCLan cannot award injury allowance until a claim is made under the 1996 Regulations. 
33. During her interview with Dr Workman, which resulted in the January 1994 report, there were no notes on the 1986 accident. Dr Workman was mainly concerned with the injuries sustained in the 1990s. 
34. She had made it clear throughout the correspondence in 2008-09 that she was applying for injury allowance for injuries sustained in 1986 for which her employer had accepted liability. In the first decision letter in October 2008 the decision maker did not address the 1986 injuries but focussed on a claim for injury allowance for injuries sustained in 1994. The 1994 injuries referred to in that letter were possibly related to the test for incapacity or ill health as laid down in the rules of the Scheme. The test for incapacity should not replace or stop an application for injury allowance.    
35. UCLan did not discuss with her the reason for her retirement. She thought that she was being retired on grounds of the injuries she had sustained to her left foot as a result of the accident in 1986. 
Summary of UCLan's position  
36. Miss Clarke retired in 1994 on grounds of ill health. An injury allowance was not paid to her under the 1996 Regulations because this was, and still is, a payment made at the discretion of the employer, and its policy statement has always been that injury allowance is not adopted, regardless of medical reason. 
37. It does not have the policy statement that was in place in 1994 as this is reviewed on a regular basis and given the lapse of time a copy is not available. 
38. The question of Miss Clarke’s injury allowance was considered under the 1996 Regulations. The transitional provisions contained in paragraph 11 Schedule 3 provided that Part V of the 1996 Regulations applied even if the injury or disease was sustained or contracted before the date these regulations came into force.
39. The 2011 Regulations came into force on 16 January 2012. The transitional provisions contained in regulation 16 of the 2011 Regulations provide that where the request for an injury allowance relates to an event which occurred before 16 January 2012 the employer is to consider the question in accordance with the 1996 Regulations. 
40. The wording of its policy statement on the subject of the discretionary payment of injury allowance makes clear that the policy is not to make payments of allowance under the Scheme. Its policy has to be read and understood as a policy of awarding a nil benefit. It is not within its powers, nor its intention, to seek to deny the existence of the Scheme or its provisions.  
41. The advice it has received and its understanding is that it is permissible to have a policy of making nil payments in relation to injury allowances. Whether such a policy is, in fact, permissible needs to be considered in the context of the relevant legislation. There is no requirement under either 1996 or 2011 Regulations that a minimum amount must be paid. The reason why it has followed a policy of nil payment is because of its generous sick pay scheme as well as employees having access to the generous provisions under the pension scheme. 
42. As far as it is aware, apart from Miss Clarke, no claims have been made for payment of an injury allowance. It has always been its policy to make a nil award in relation to any claim for an injury allowance. As no previous claims have been made, its policy of awarding a nil payment has not been challenged.
Conclusions

43. The first part of Miss Clarke’s complaint is that she should have been granted an injury allowance by UCLan in respect of the accident she had in 1986. Under the regulation 34 of the 1996 Regulations, a person who sustains an injury or contracts a disease as a result of his work and ceases to be employed because of his/her incapacity, which is permanent, is entitled to an injury allowance. However, the employer has discretion to decide the level of benefit payable. UCLan’s policy is that that level of benefit will always be nil. 

44. It is not disputed that Miss Clarke, via her solicitors, had made a successful claim for an industrial injury benefit against the Council. However, an industrial injury benefit is not the same as an injury allowance. There is no evidence that she made a claim to UCLan before 2008 for an injury allowance. 

45. Initially Miss Clarke was unsure as to whether or not she was receiving an injury allowance and queried the matter for the first time with UCLan in 2008. UCLan rejected her claim on the grounds that it was not brought within a reasonably practicable period of time following the occurrence of the accident and because its policy is not to make such awards. So the matter I have to decide is whether UCLan was right to reject Miss Clarke’s claim on the grounds it did. 

46. Considering first the issue of UCLan’s policy of granting nil awards, the reason it has given for this is that it provides a generous sick pay scheme and all its employees have access to a generous pension scheme. There can be no objection to the adoption of such a policy in principle and there is nothing to suggest that the decision to do so was perverse or unreasonable. But when an employer is given discretion, it cannot bind itself as to the way in which this discretion will be exercised either by internal policies or obligations to others. Even though an employer may establish internal guidelines, it should be prepared to make exceptions on the basis of the individual case. It must not be so unreasonably applied as to show that there cannot have been any genuine exercise of the discretion. 
47. The approach taken by UCLan in dealing with Miss Clarke’s case amounts to an unlawful fettering of their discretion and this amounts to maladministration by them. That is because it adopted a blanket approach – the policy says “UCLan Policy is to not pay injury allowance”. By adopting that approach, UCLan inevitably  applied the rule rigidly rather than considering the particular circumstances of Miss Clarke’s case and coming to a view as to whether there was any reason not to apply the general rule.  
48. When exercising discretion, UCLan must follow accepted principles; in particular it must take account of all relevant factors and no irrelevant factors. The approach of adopting a blanket decision rather than considering the particular factors relevant to the case amounts to maladministration. 

49. I now consider the second issue which is that Miss Clarke did not bring her claim for an injury allowance within a reasonably practicable period after the 1986 accident. Miss Clarke says that the evidence of her injury as a result of her 1986 accident was not available until 2006 following a full investigation by a Consultant Orthopaedic Surgeon. However, there is nothing to show that she provided UCLan with evidence of the full investigation carried out in 2006 to substantiate her claim. 

50. The 1986 accident happened eight years before she retired in 1994 and 22 years before UCLan considered her claim in 2008. There is nothing to show that her early retirement in 1994 was as a result of the 1986 accident. It is not reasonable to expect an employer to keep records after such a long period. It would have been difficult for UCLan to consider her claim without the relevant records and the appropriate evidence. I therefore agree with UCLan that Miss Clarke did not bring her claim within a reasonable period. 

51. Miss Clarke observes that the regulations do not expressly state that a claim must be made and considered within any particular time.  As a purely practical matter it must be permissible for UCLan to have taken the position that a claim relating to a long departed employee would be allowed.  I have not considered whether UCLan would have been able to successfully defend Miss Clarke’s claim in court on the grounds that it was made outside statutory time limits, but even if it was not, it would be a reasonable exercise of discretion not to make any award where a claim was brought after a long period of time.
52. So, even though UCLan might have fettered its discretion in following the policy blindly without considering Miss Clarke’s case, had it done so at the time, it would not have been unreasonable for UCLan to decline to consider Miss Clarke’s claim at all. It was reasonable not to consider it in effect on the grounds that it was made too late. Therefore I find that there has been no maladministration on the part of UCLan and do not uphold this part of her complaint.

53. Turning to the next part of Miss Clarke’s complaint, which is that she was not granted an injury allowance for the injuries sustained in 1994, she states that according to her understanding those injuries could have been the basis for a claim for injury allowance. The illness on which she was granted ill health benefits was an incapacitating personality disorder. Initially, UCLan rejected her claim on the grounds that there was no evidence to show that there was a causal link between her incapacitating personality disorder and her work, and also because she made her claim 18 years after the alleged event.    

54. Subsequently, the Vice Chancellor of UCLan considered the evidence and came to the conclusion that there was insufficient evidence to show that her personality disorder was as a result of work related factors. He also concluded that the matter could not be reasonably and fairly considered in view of the time that had elapsed since the injury claim.

55. I find that UCLan properly considered Miss Clarke’s claim based on the evidence available, in accordance with the relevant regulations, and interpreted the regulations correctly. Therefore there is no maladministration by UCLan on this part of the complaint and I consequently do not uphold the complaint against it.  

56. With regard to the final part of Miss Clarke’s complaint, that UCLan failed to refer her appeal in 2008-09 to the Secretary of State, UCLan say that their procedures were found to be deficient and have apologised to her. I therefore find that this was maladministration and uphold this part of the complaint against UCLan.

Directions   

57. I direct that within 28 days of the date of this determination UCLan shall pay Miss Clarke £150 in respect of the non financial injustice she has suffered.

TONY KING 
Pensions Ombudsman 

25 March 2013 
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