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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr P Willeringhaus

	Scheme
	Willeringhaus & Co Ltd Pension Plan (the Plan)

	Respondents
	Aegon (a trading name of Scottish Equitable plc)


Subject
Mr Willeringhaus’ complaint centres on the level of charges that Aegon are levying, which he believes are incorrect and contrary to the policy terms.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint against the majority of the charges cannot be upheld as Aegon is entitled to make the relevant deductions as they were provided for within the original contract terms. Aegon have said that an error was made when applying the paid-up charge after 31 December 2002, resulting in an underpayment when Mr Willeringhaus recently transferred his benefits to another provider. A complaint in this regard can be upheld.
DETAILED DETERMINATION

Material Facts

1. The Plan is an Executive Pension Plan, which was set up on 28 July 1994. The schedule to the Plan notes that the relevant policy booklet is coded “EPP5” and the “Pension Date” was in April 2012. Contributions began at £1,000 a month. After Aegon received a letter from Mr Willeringhaus dated 18 January 1996 asking for a reduction in his standing order to £500 a month contributions were reduced accordingly.

2. In May 1999 Aegon wrote to say that on 31 October 1999 the With-Profits Endowment fund, to which Mr Willeringhaus made part of his contributions, would be closed to all new investments. Future with-profit contributions from this date would be automatically invested in the High Equity With-Profits Fund (the WP2 fund). Otherwise policyholders could select an alternative fund to invest in.
3. On 8 March 2000 a letter from Aegon was sent titled “Maximum Funding Review”. The letter says that a three yearly check was required to ensure that the contributions to the scheme were within Inland Revenue limits.
4. In December 2002 Aegon sent a letter to Mr Willeringhaus titled “Improvements to your pension plan”. It said that from 31 December 2002 they would be removing the early surrender charge from any regular contributions paid into his plan after that date. The charge continued to apply to the portion of the fund relating to contributions before this date. Also the paid-up charge would be removed from future regular contributions from 31 December 2002 and it was said that this was the charge that applies if he stopped paying contributions or reduced the level being paid.
5. Aegon wrote to Mr Willeringhaus on 28 January 2011 in response to a telephone call in which he raised a complaint regarding charges. They enclosed a summary of transactions since commencement and also a charges guide for the Plan. An explanation of how the paid-up charge is calculated was given and it was said that the charges were detailed in the terms and conditions of the Plan issued at the outset. The enclosed guide was “Charges guide – version 5 XL Plus policies” which explains the different types of charge applicable, including the paid-up charge (referred to as the “Discontinuance Charge” within the guide). Details of this as well as extracts of the contract terms are in the Appendix to this determination. The transaction summary only showed the deductions made as a result of the “End of Year Charge” and the “Discontinuance Charge”.
6. Mr Willeringhaus responded to Aegon on 7 February 2011. He said that he had only just discovered that paid-up deductions have been made to his plan from July 1998 to date. The plan was set up after attending a pension seminar organised by his then financial advisers (KASS) in July 1994 and that he had paid contributions of £6,000 a year up until September 2008. He said he had a number of issues including that (i) he was unaware that there had been paid-up deductions since July 1998 in excess of £25,000, (ii) he had not received any written advice on his yearly statements or breakdowns of the charges saying that this was deceitful and (iii) he believed that the letter of December 2002 meant that the charge would be removed from future regular contributions. He said that any charges made must be clear and transparent and asked that all units deducted be reinstated.
7. Aegon replied on 22 February 2011. They said that the Plan commenced in July 1994 and contributions were being paid at £1,000 a month up to December 1995. The next contribution was paid in February 1996, in two lots of £500, and from that date to August 2008 contributions were paid at £500 a month. Since contributions had decreased, and following a period of grace during which contributions could have been reinstated at the previous level, a partial paid-up charge applied from July 1998. It was also said that a further reduction in contributions had applied since September 2008, all of which impacted on the charges being applied to the Plan. Only contributions paid into the plan prior to December 2002 were taken into account when making the deduction. Since charges were being applied in line with the terms and conditions the units deducted would not be reapplied.
8. A number of exchanges of correspondence followed in relation to the complaint, much of which covered the same or similar issues and the key points are summarised within the submissions made by both parties.
9. Mr Willeringhaus’ policy was transferred from Aegon to Aviva in June 2012, shortly after his chosen pension date, and used to buy an annuity. The commencement date for the annuity was 27 June 2012 and the amount used to purchase it was £100,266.87. This provided an income of £5,388.28 a year paid quarterly in arrears, with a ten year guarantee period, is level (i.e. there are no annual increases) and is single life. Mr Willeringhaus also received a tax-free lump sum payment of £33,422.29 from Aegon.
Summary of Mr Willeringhaus’ Position
10. His understanding is that the Plan is a Small-Self Administered Scheme (SSAS).
11. He has provided a copy of a letter from 3 June 1994 from KASS. The letter recommended that he start a SSAS and also said that set up costs for such schemes had been very expensive in the past but were now offered by major institutions at no cost at all. It also says that Scottish Equitable’s Managed fund was one of the star performers in recent years and the charging structure for the SSAS with Scottish Equitable seemed one of “…the most competitive i.e. there is no cost whatsoever!”. Mr Willeringhaus’ maximum contribution level was given as £12,000 a year and it also said that maximum funding regulations were due to change which would reduce contributions from 112% of salary down to 48%. Also included was a “Maximum funding comparison” sheet which gave details of contributions allowable under pre-1 September 1994 regulations and post-1 September 1994 regulations.

12. KASS was acting as Aegon’s agents when the plan was set up. He went to a seminar they held and attendees were encouraged to start premiums high and told they could be reduced at a later date without penalty. This firm became defunct in 1996 and from that point matters and advice relating to the Plan became Aegon’s direct responsibility. If Aegon were not financial advisers for their own funds, policies and charges then why would you entrust any policy to them. He should have been offered advice on switching to less damaging and alternative options. Also Aegon had a duty to supply information requested of them by a policyholder.

13. Mr Willeringhaus says he first had cause for concern once he was around a year from his chosen retirement age and had issues over the performance of the Plan. He questions how £100,000 odd of contributions was only worth £116,000 after 17 years and says £30,000 in admin costs were deducted from the Plan. By 2008 the annual deductions amounted to around half of his then annual contribution. He also asks how policy charges could be justified when there was no set formula. No charges information had ever been sent to him and his view is that they should therefore be null and void.

14. Mr Willeringhaus also says paid-up charges were not only applied up to December 2002 but also after this date and has supplied a sheet of figures he has prepared himself. He understood from the December 2002 letter that the paid-up policy charge would be removed from all regular contributions.

15. As his contributions were in excess of the then Inland Revenue limits they were reduced to £6,000 a year in 1996. Therefore the choice was not his. Aegon should be aware of this as they had written to him about a Revenue review saying that they could not accept further contributions unless the relevant tax regulations were met. Moreover Mr Willeringhaus says that Aegon sent letters on a regular basis in relation to the need to confirm to Revenue regulations. He does not have a copy of the specific letter asking him to reduce his contributions in 1995/96 but has produced a copy of the letter of 8 March 2000 in relation to a funding review as an example.

16. In response to the 18 July 1996 letter produced by Aegon he says he has never given any reason for reducing his contributions on any instructions to reduce contributions. He maintains that he was forced to reduce his contributions.
17. Since 2003 he has received annual statements from Aegon showing the value of the Plan and only some of the charges. Charges were not set out in full for the Plan, unlike with bank accounts and credit cards. Charges sheets including paid-up deductions should have been provided.

18. He had received a copy of the terms and conditions for the Plan at the outset but this had no specific figures for the paid-up charge and he received no further notification of charges or a copy of the version 5 Charges guide. Also literature given said that there “may” be charges applied and so there was a policy and legal obligation to advise him that a paid-up charge was being applied.

19. He received a demeaning letter from Aegon in January 2011 saying that paid-up policy charges were based on lost commissions. Also he was shocked that the paid-up charge equated to 2.26% a year of his funds.

20. The technical specification guide provided by Aegon (see paragraph 31) says that a paid-up policy charge would apply after a period of three years from the prior anniversary. He therefore queries why the charge was applied after a period of only two years in 1998 when the three year period would have run to January 1999. In a recent submission to my office he says instead that the first charges should apply from August 1998 and show on the Plan from 28 July 1999. Further he says that this guide led him to believe that as the Plan was set up with an 18 year term charges would not apply.
21. The annual members charge had increased from £59.40 by the same amount every year until it totalled £950.40.

22. In 1999 the With-Profits Endowment fund was closed to future contributions at any level and so he was forced to stop contributing to this fund. Mr Willeringhaus therefore sees no reason why a paid-up charge was made in respect of this investment and says this has resulted in the loss of around 17,000 units.

23. Aegon have acted in a fraudulent and dishonest way in deducting charges from the Plan and this amounts to a breach of contract. They have also failed to provide facts and information relating to the Plan and there have been numerous instances of maladministration, misdemeanours and malpractice. They gave themselves free licence to help themselves to the assets of the Plan. Aegon could not change the terms and conditions to suit themselves.
24. In relation to the underpaid amount (see paragraph 37) Mr Willeringhaus asks that he is either set up with an extra annuity amount with Aviva or is paid the amount directly. Under no circumstances would he entertain having another policy with Aegon. He also believes that the amount should be in excess of £8,000.

25. He asks to be paid compensation of £15,000 and be given the replacement of all units deducted (which he puts at around £39,035), plus compound interest of 6% less one single member’s charge of £60 a year and £5,980 in commissions paid to his former financial advisers. There should also be terminal and loyalty bonuses, with the latter being 4.6%, on the underpaid transfer amount and the amount actually transferred. He rejects the offer of £250 for distress and inconvenience and considers that £2,500 is a realistic minimum figure for the distress he has suffered having spent over 64 hours dealing with the matter and that he usually charges £25 an hour to other parties. Further he was forced to take an annuity when he originally planned to retire after 2020 and so has lost out on possible investment returns. Also Aegon rejected every letter he sent in previously without actually checking the relevant figures first.
Summary of Aegon’s Position
26. The Plan is an Executive Pension Plan (EPP) and was marketed as such. 

27. KASS were acting as Mr Willeringhaus’ financial adviser and was not an agent or representative of Aegon. Aegon did not assume the responsibility for giving financial advice simply because his chosen advisers had ceased trading. They were not his financial adviser but the Plan administrator and they were not authorised to give financial advice. He had always been free to appoint another financial adviser.
28. The policy was set up to receive £12,000 a year to be paid annually for 18 years, but this figure was paid for less than two years. This had a major impact on the calculation of the charges that applied. They have a letter of 18 January 1996 from Mr Willeringhaus advising them to reduce his contributions to £500 a month. They could not find any letter from Aegon that required Mr Willeringhaus to reduce his contributions, although they could not be absolutely sure that their file is complete. However it would be surprising if they had sent a letter advising a reduction in contributions as they were not in the business of giving advice.

29. It is not the policy of Aegon to provide annual charging sheets or breakdowns of charges applied. It was however open to Mr Willeringhaus to contact them at any time to discuss charges.
30. Under clause 10 (b) (2) of the policy conditions they are entitled to make an administrative charge of 0.75% where the fund value is less than the highest aggregate of regular premiums paid during any policy year multiplied by a factor of 15. In this case it works out as a value of £180,000. Since Mr Willeringhaus’ policy value has never reached this level the charge applied annually.
31. There was no specific notification given to Mr Willeringhaus that the paid-up policy charge had started to apply. However he should have been aware of such a charge from both the original policy documentation and also the letter of December 2002. Also a technical specification guide containing details of the charge would have been sent to his adviser. An example of such a guide was provided and Aegon say a guide similar to or the same as that provided would have been sent when the Plan commenced.
32. Under clause 14A (g) they are entitled to deduct Allotted Units in lieu of the paid-up policy charge. This did not begin to apply until the end of the second policy year after the policy year in which the cessation or reduction in regular contributions took place (the aforementioned period of grace). They have the right to waive or reduce any charge at their discretion and applied a two to three year period of grace before levying the paid-up charge to policies where premiums were being paid monthly.

33. In relation a further query from Mr Willeringhaus on the date that the paid-up charge should apply from (see paragraph 20) they say that Clause 6.5 of that guide says that while the charge will not apply until three years after the renewal date, this does not prevent Aegon from levying the charge at that three year anniversary. The fourth paragraph of that Clause states that the “flexibility to miss contributions without charge is only available on the first occasion that contributions are missed and not repaid before the end of the period of grace”. While Mr Willeringhaus was excused from the charge on the very first occasion that he paid £500 as his premium, on each subsequent occasion thereafter the period of grace only applied provided that he made up the shortfall of contributions before the end of that period of grace. He did not do so and so the charge was levied.

34. The paid-up charge of 2.26% a year is calculated via a complex formula. It involved calculating the “surrender value factor” and from this a “paid-up policy factor” (the relevant formulas have been provided). The resulting paid up policy factor is multiplied by the differential between the highest premium in a year and the current regular premium to give 2.26%. This was initially applied to his total funds and then from 2003 was only due to be applied to the value of any pre-31 December 2002 investment. Also the “Admin Charge” was only £62.04 for the year to 28 July 2011.
35. The closing of the With-Profit Endowment fund to new contributions did not have any impact on the charges and was treated in the same way as an election to switch investments. Neither the closure of the With-Profit Endowment fund nor the switch to the WP2 fund gave rise to paid-up policy charges.
36. There is no direct correlation between commission payments and charges on the Plan. Mr Willeringhaus had earlier asked for a refund of charges so far as these relate to commission payments as he had not received financial advice from KASS since they ceased trading. These commission payments would have been made to KASS in 1994 for placing the business as initial commission and would have been factored into the pricing of the policy. The commission charge is not a distinct charge levied against the policy. The fact that Mr Willeringhaus has chosen not to obtain alternative advice since KASS ceased trading does not have any impact on the charges levied on the policy. When his contributions were reduced a partial reclaim of commission took place. Had an alternative adviser been placed then commissions would have been paid to that adviser. As no adviser was appointed no further commission was paid. No refund was made to the Plan as charges on the Plan are not directly linked to any financial adviser fees.
37. Their actuarial department has checked the figures supplied to Mr Willeringhaus and has found that the paid-up policy charge had been applied in error to regular premiums received after 31 December 2002. Had this not been done then the final policy value would have been £6,261.24 higher (this is the third figure that they have provided to my office). They apologise profoundly for this and have also offered £250 for the distress and inconvenience caused by this error. However Aegon considers that they were contractually entitled to levy and collect all the other charges on the policy as outlined above and vehemently deny that there has been any fraud or dishonesty on their part.
Conclusions

38. Mr Willeringhaus has confirmed that he did receive the policy booklet issued at the outset which details the relevant charges. However he says that some of the contents are nebulous, ambiguous and are no excuse for unreasonable charging. Also there were no specific figures for the paid-up policy charges.
39. It is correct that the exact method of calculating the paid-up charge is not detailed within the booklet or the letter of December 2002. The policy booklet says that details of the formula used to calculate the charge was available on request. There is no suggestion that Mr Willeringhaus ever asked what the charge was. Details have been provided to my office during the investigation and it involves quite a complicated formula.
40. Mr Willeringhaus submits that Aegon should have told him that the paid-up charge would apply and that he only became aware of it in 2011.
41. However the problem here is that I cannot now consider this matter as it falls outside the time limits for my office to consider. Mr Willeringhaus says he received both the original policy booklet and the December 2002 letter on the changes to the paid-up charge. If he was unaware that a paid-up policy charge was applying to his policy previously he ought to have reasonably become aware by the end of 2002. It is too long ago for me to consider now and his decision not to challenge it (whether actively made or not) must be taken as accepting it. To clarify the complaint that has been accepted for investigation is that charges have been levied incorrectly (which Mr Willeringhaus has only recently had cause to question) and are not in accordance with the terms, not whether he should have been made aware of paid-up charges at an earlier time.
42. Mr Willeringhaus also says that he took the December 2002 letter to mean that the charge would cease to apply. In my view the letter can only be read to say that the charge would no longer apply to contributions paid after 31 December 2002. The letter specifically says that “…from 31 December 2002 we will be removing the paid-up charge from future regular contributions into your plan”. The key word here is “future”. If it had been the intention to remove the charge from all contributions then Aegon could have used the word “all” or simply said that the charge was being removed altogether. I will also add here that Aegon would have been within their rights not to make this change and to continue applying the full paid-up charge in line with the original terms. In a recent submission Mr Willeringhaus seems to believe that the surrender charge formula has been applied to the Plan, instead of the paid-up charge. I believe that his view is due to the use of the “surrender value factor” in the paid-up formula. The surrender charge is a very different charge that applies in case of early retirement or transfer before the Pension Date. It is also a one-off charge at the point of early retirement or transfer. That is not what is being applied here.
43. Section 14A of the policy booklet, “Discontinuance of Premiums and Surrender”, covers the paid up policy charge under subsection (g).  Aegon were entitled to make this charge under the terms of the Plan.

44. Mr Willeringhaus says that the paid-up charge started to be applied by Aegon in July 1998 but should not have applied until the following year (he points to the technical specification guide). His contributions started in July 1994 and reduced in January 1996. The guide says that the charge will not apply until three years after the renewal date prior to the last contribution date being paid. With his contributions having reduced in January 1996 the renewal date immediately prior to this would be July 1995 and thus the paid-up charge would apply from July 1998, i.e. three years later. So I see no problem with the date that said charge started to apply.
45. Mr Willeringhaus has also said that Aegon prompted him to reduce his contributions as a result of the then Inland Revenue restrictions and he had no choice here. There is no evidence of any such prompt being made in 1995/1996 by Aegon and Mr Willeringhaus has been unable to provide any proof of this. The only letter from Aegon in relation to Inland Revenue limits was in 2000. Aegon say they cannot be absolutely certain that their file is complete, although they have clearly retained copies of communications both immediately before and after 1996 judging from the papers submitted to this office.
46. The information published by the then Inland Revenue on insured money purchase schemes (see the appendix to this determination) says that those schemes established on or after 1 September 1994 had to conform to the new funding rules immediately. However for those schemes that were established before this date, as Mr Willeringhaus’ was, there was a transitional period of five years until September 1999 before funding levels had to be reduced. Given this information I would have found it very strange if Aegon had written to him in 1995/1996 asking him to review or reduce his contributions when this was not required until 1999. I find that Mr Willeringhaus most likely reduced his contributions of his own accord and/ or on the advice of his financial adviser and that the paid-up charge was applied from the correct date. In his most recent submission Mr Willeringhaus seems to imply that the change was made as a result of a conversation with the then Inland Revenue. This does not help his case in any way.
47. Belatedly Mr Willeringhaus has also made a submission that he was not in fact eligible to make contributions to the Plan at the level he did (£6,000 a year) and that restrictions to his contributions should have applied from September 1999 (at £3,000 a year). He says that there was no reason therefore for Aegon to apply paid-up policy charges from September 1999 and that the value of the charges is around £31,000 (he has supplied a copy of his calculations).
48. If it were correct that Mr Willeringhaus was not eligible to make contributions at the level that he did, and there was some maladministration on the part of Aegon here, then this would have implications beyond the charges deducted – since it would be too late for the contributions to be refunded I would also need to consider the tax relief he gained on those ineligible contributions as well as investment returns and the proceeds of the Plan via the lump sum and annuity from Aviva. But the question of whether he was eligible to make contributions is very different to the application that my office accepted and so I cannot consider that question as part of this application. Mr Willeringhaus would need to raise the matter formally with Aegon first and then make a fresh application to my office before this could be considered.
49. In a further submission Mr Willeringhaus has said that the technical specification guide led him to believe that no charges would be applied. I believe that he thinks this would be the case as the “Average Term In Force” of the Plan was over 15 years (at 18 years). However the Average Term In Force is not simply the difference between the start date of the Plan and the retirement date in April 2012. It is instead calculated by the formula described in the appendix, using the total contributions paid to date and the highest total of regular contributions in any Plan Year. In Mr Willeringhaus’ case the resulting calculation does not exempt him from the charge.
50. It was also submitted that Aegon were not entitled to apply a paid-up charge to the monies in the With-Profit Endowment fund as this fund was closed in 1999 forcing Mr Willeringhaus to stop making contributions into it. The paid-up charge was actually triggered much earlier by the reduction of contributions in 1996. As detailed in the Plan’s terms this charge is policy specific and dependent on the contribution levels. It is not specific to the investment fund(s) the member chooses or affected by switches between funds (forced or otherwise).
51. He has also misunderstood how the policy fee is applied. It is not near the level that he describes (£950) and was only £62.04 in 2011. Possibly he has become confused with the End of Year charge which was listed as the “admin charge” on the transaction summary from 1995 to 2010 (although on the 2011 summary provided Aegon did refer to the policy fee as the “admin charge” as well, which is confusing). With regard to the additional 0.75% charge (the “End of Year Charge”) I can see nothing within the policy documentation which prevents Aegon from levying this charge or any suggestion that it has been applied incorrectly.
52. Mr Willeringhaus asserts that Aegon’s charges are punitive and disproportionate. I can see why he feels this way. When the paid-up charge is taken in conjunction with the other charges the amount levied in the later years of the policy was almost 50% of his annual contribution figure. The issue has arisen in part because the investment return achieved by Aegon (in common with many insurance companies in recent years) is less than anticipated in the more fruitful years of the 1980’s and early 1990’s. Aegon’s charges are not related to investment return as such but rather they are intended to cover the costs of setting up and administering the policy as well as managing the funds. These costs remain the same whatever the investment return achieved.
53. Aegon have a right to recoup their costs provided that they have explained the charging system beforehand. I am satisfied that they did so. It would be difficult to argue that, taking the error Aegon refer to aside, any charges levied were not in accordance with the terms of the Plan and although the paid-up formula was not specifically defined it was available on request. I am satisfied that the evidence does not suggest that Aegon have been deducting charges which Mr Willeringhaus was not warned about.
54. He also disputes the calculation provided by Aegon regarding the underpaid transfer amount, due to the incorrect application of the paid-up charge to the post 31 December 2002 fund value (a detailed breakdown has been provided by Aegon which Mr Willeringhaus has a copy of).

55. He questions the loyalty bonus of 3.12% saying that this should be 3.21366% (he had earlier said that it should be 4.6% as per the Excel Plus Technical Specification section 6.6) but, as detailed in the terms, Aegon are entitled to reduce this where premiums have been reduced during the life of the policy as was the case here. They have provided a detailed explanation of how a weighted average is calculated and I am satisfied with this.

56. He also says errors were made in the 0.75% charge on the WP2 fund and here he is partly correct. In the original calculation provided to my office Aegon had applied this charge to the terminal bonus units in addition to the regular units when working out the End of Year charge. But terminal bonus units would not have applied to the Plan until NRD. Therefore the End of Year charge, on the WP2 fund only, has been overstated. My office contacted Aegon in relation to this and they agreed and provided us with revised figures. 

57. Mr Willeringhaus has also questioned why in the calculation provided there is a terminal bonus rate calculated for each years’ reinstated units rather than a single terminal bonus applied at NRD to the total of all reinstated units for all years in which the incorrect deduction was made. The terminal bonus applied does depend on the prevailing rates in force at the member’s NRD. However these rates in turn depend on the actual investment date of each premium. Aegon has previously provided the terminal bonus rates applicable showing the bonus applying to each investment based on the individual month and year of investment. The incorrect deductions first started to be applied in July 2003 and only affect the post 31 December 2002 contributions. This is why the terminal bonus rates differ for each set of reinstated units – they are based on the bonuses for post 2002 investments. There is no average bonus rate figure to be applied to the total with-profit fund at NRD as I suspect that Mr Willeringhaus believes should be the case. Since these were recent investments if you were to work out an average bonus figure then it would of course be less than the average bonus for the total term of the Plan. The figures are reasonable when compared against the published bonus rates in 2012.

58. Two further errors have been discovered in the third calculation (a copy of the revised figures that my office believes should apply has been provided to both parties). In Aegon’s calculation the application of the End of Year Charge was applied to the paid-up policy charge as they should have been deducted originally. However those deductions were not made and Mr Willeringhaus has already paid the charge on the units that he had. The actual charge paid is an underpayment of the charge due as too many units were deducted by applying the paid-up charge to the post 2003 fund. The End of Year charge should only be applied to the units to be reinstated, due to the incorrect application of the paid-up charge, as per the revised calculation. Aegon had the charge as totalling £335.92 but the revised figure is now £160.11.

59. The calculation of terminal bonus units was also applied to the units that should have been deducted, rather than the units to be reinstated to the Plan. Aegon had the terminal bonus as being £607.92 but the revised figure is now £526.56 (in turn this revised figure also leads in a small change to the loyalty bonus of £1.93). This changes the overall result to £6,354.15 (as the terminal bonus change goes against Mr Willeringhaus but the reduction in charges is in his favour). I note that he says that Aegon’s rounding of numbers works in their favour. I see no particular issue with their rounding (and most figures were done to a couple of decimal places) but for ease I will round this figure up to £6,400.

60. Some of the errors were picked up by my office and some were picked up by Mr Willeringhaus himself, which he should not have to do. It has taken a few attempts to get to an appropriate figure. I am therefore also increasing the distress and inconvenience payment that I feel is appropriate.

61. Mr Willeringhaus entered into the contract having taken advice from an independent financial adviser. It was the financial adviser’s responsibility to ensure that the Plan was suitable for his requirements and to ensure that he understood the terms and conditions. Mr Willeringhaus will have had the opportunity to ask questions and become acquainted with the terms of the contract and not be irrevocably bound by them. Letters from the adviser do seem to suggest that SSAS schemes had no costs but it is not my role to consider information given to him by his financial adviser (and the Plan is clearly an EPP). The complaint is against Aegon and they are not responsible for information issued by the adviser. Aegon’s own literature made clear that there were a number of charges that would apply.
62. Mr Willeringhaus has also complained that he did not receive advice in the years after his original financial adviser ceased to act on his behalf and up to his retirement. He says this duty fell to Aegon once their involvement ended. However, Aegon were not his financial advisers, or authorised to give such advice, and therefore there was no obligation for them to advise him on switching funds or alternatives. They were the Plan administrator. Mr Willeringhaus has said that they have clearly given him advice in the past and cites fund factsheets being provided but there is a significant difference between giving information and financial advice. Aegon were only able to do the former. His queries seem to have started in 2011, near the end of the Plan’s life, and many of these stem from his disappointment with the Plan’s returns.
63. He has further said that they had a duty to supply information requested by a policyholder. I can only see one real example of Mr Willeringhaus asking Aegon for information on charges and this not being provided. In early 2012 he wrote to ask for a breakdown of the paid-up and End of Year charges by year. There appears to have been some kind of confusion here as Aegon responded to say that they could not provide this information as it was sensitive information. However in January 2011 they had written to Mr Willeringhaus with the transaction summary which provided a year by year breakdown of these amounts – and so he already had these figures in his possession. Since then he has also been provided details of further deductions/ units changes from January 2011 up to the date of his transfer in 2012. He only appears to have asked for the amount of the charges, not the method used to calculate them. The other query, which was the number of complaints that Aegon had received from other policyholders in relation to charges, I would not have expected Aegon to provide to him.
64. In a further submission Mr Willeringhaus has said that what he wanted was an explanation of how the paid-up charges were arrived at – it seems he wanted the calculation involved in each application of the charge, not the figures that he was charged each year. The request he made on 16 January 2012 was not very clear in this regard. But the issue is irrelevant now as he has been provided with the relevant information during the course of this investigation.
65. This leaves the matter of the error recently discovered by Aegon, which of course in my judgment amounts to maladministration. Although the Plan’s funds have been transferred in 2012 to Aviva, Aegon are willing to pay over the relevant funds now. 
66. My role, when issues occur, is to try and put individuals back into the position that they would have been in had no maladministration occurred. In this case the applicant would have received a higher settlement amount. In turn this means he would have received a higher tax-free lump sum and a higher annuity. Aviva has confirmed to my office that they would be able and willing to amend the annuity already in payment, although this would only be from the date of receipt of any new funds. Aegon should arrange to provide to Mr Willeringhaus the amount he has lost on the same terms. Based on some figures already provided by Aviva the lost annuity amount would be approximately £258 a year and I am directing them to establish the exact figure as well as to pay arrears of the resulting figure to cover the period between the original annuity commencement date and any subsequent payment being made by Aviva.

67. I have noted that Mr Willeringhaus asks to be compensated for being forced to take an annuity earlier than planned and the loss of investment returns he potentially could have gained. He transferred his benefits after his NRD and so would not have incurred any surrender penalty and also secured any bonuses due to him. He was not obliged by Aegon to purchase an annuity. I see no reason why Mr Willeringhaus could not have transferred to another insurance company and continued to invest his monies, or make further contributions, in a personal pension or other pension arrangement until 2020. Any issues with the charges levied on his Aegon plan would not have prevented him making the choices he says he would have made.

Directions

68. I direct that within 28 days of the date of this determination Aegon shall:

· Pay to Mr Willeringhaus an additional tax-free lump sum amount of £1,600 plus interest from 27 June 2012 to the date of payment.

· Contact Aviva and make arrangements to provide Mr Willeringhaus an additional annuity amount, assuming an extra £4,800 of funds had been available in June 2012, on an ongoing basis on the same terms as his current annuity. First they shall request details of the extra annuity that could have been bought and the amount needed to secure this. Within 14 days of receiving figures from Aviva they shall make the relevant payment to Aviva so that Mr Willeringhaus can receive the ongoing annuity. Aegon shall then also pay to him the arrears of missed quarterly annuity payments, from 27 June 2012 to the quarter in which Aviva makes their first amended payment, plus interest. The interest shall be calculated at the base rate for the time being quoted by the reference banks.
· Pay to Mr Willeringhaus £400 as compensation for the distress and inconvenience caused by their error.

Jane Irvine
Deputy Pensions Ombudsman

24 January 2014
APPENDIX

INLAND REVENUE REGULATIONS
IR12 (1991) Practice Notes on Approval of Occupational Pension Schemes
Appendix VIII

Association of British Insurers

Maximum Permissible Funding Rates on Earmarked Contracts (1994 Method)

1 Introduction

These notes set out in detail the method agreed with the Pension Schemes Office to be used to calculate maximum joint regular contributions by employer and employee to earmarked contracts from 1 September 1994 for approvable retirement benefits. The method makes allowance for the earnings cap (the "Permitted Maximum") where applicable and applies to all types of fully insured money purchase schemes. The method does not apply to small self-administered schemes where the arrangements are being negotiated between the PSO and the Association of Pensioneer Trustees.

The method for calculating maximum special contributions to earmarked contracts is described in Appendix 2.

The definition of this term in Practice Notes IR12(1991), Appendix 1 applies.

2 Transitional Arrangements

Contracts in force prior to 1 September 1994 are not required to comply fully with the new method for five years, ie until 1 September 1999, by which time the maximum joint regular contributions by employer and employee should be no higher than the maximum allowed under the new method. Any proposals for increases in contributions or special contributions, however, before 1 September 1999 whether by increment or new contract mean that the whole contract must be tested against the 1994 method as at the date the increase is due to be made. If the contribution is more than the maximum under the 1994 method then the increase may not be made but the existing contribution does not have to be reduced at that time. If the contribution is less than the maximum under the 1994 method but the increase would take it over then a partial increase up to the maximum may be made.

A replacement contract will remain under these transitional arrangements if, and only if, one of the reasons for continuation set out in Practice Notes IR12 (1991), Appendix III, applies. This is irrespective of which maximum limits basis applies to the member.

CHARGES GUIDE – VERSION 5 XL POLICIES

Relevant extracts are as follow.

3. Policy Fee

This is a set amount which is deducted either monthly or annually depending on the payment frequency of your policy. This charge increases on 1 January each year.

2010 charge for Regular Premium Policies

Currently £5.07 per month for monthly premium policies or £59.88 per annum for annual premium policies.

4. End of Year Charge

This is an additional charge of 0.75% from only the policy funds derived from regular premium payments and is deducted annually on the policy anniversary. If there have never been any regular premium payments then this charge will not apply.

5. Discontinuance Charge

Only applies to Regular Premium Policies/ Paid Up Policies

Under the terms of the policy conditions, an additional policy charge will be applied when either i) the regular premium level has been decreased below the previous highest level of regular premium paid and/ or ii) regular premiums are no longer being paid.

This charge would first be deducted after the expiration of a ‘period of grace’ (if applicable). This charge is applied to recover set up costs incurred by us, for example commission payments, production of documentation and ongoing administration, and any outstanding charges which were due to be taken evenly over the term of the policy.

This charge would cease if premiums are recommenced at the previously highest level of premium paid prior to reduction, or cessation of payments. Alternatively, if premiums recommenced at a lower level than previously paid then a reduced level of charge would be deducted.

Between October 2002 and December 2002, this Discontinuance charge was altered so that it only continued to be deducted from the accrued policy fund at the charge alteration date – any funds accrued after this date would not be subject to this charge. The actual charge alteration date is policy specific.

POLICY BOOKLET

Relevant extracts from the Exsel Plus Pension Policy Booklet (EPP5) say:

“10 Administration Charge
…

(b) Policy Charges

…

(2) If the Policy has a Date of Commencement on or after 1st May 1989, where Regular Premiums (and/or, as the case may be, Protected Rights Premiums) have, at any time, been paid in respect of the Policy, on the expiry or twelve months from the Date of Commencement and on each anniversary thereof (each such date being hereinafter referred to as the ‘Charge Date’) a comparison shall be made between (i) the aggregate amount of all Regular Premiums (and/ or, as the case may be, Protected Rights Premiums) paid from the Date of Commencement until the Charge Date in question and (ii) an amount calculated by multiplying the highest aggregate amount of Regular Premiums (and/ or, as the case may be, Protected Rights Premiums) paid during any Policy Year by a factor of fifteen. Where the figure (or respective figures) calculated in accordance with (ii) exceeds or equals the corresponding aggregate amount determined pursuant to (i) above at the Charge Date in question, three-quarters of one per centum of the Allotted Units deriving from all Regular Premiums (and/ or, as the case may be, Protected Rights Premiums) paid in respect of the Policy shall be cancelled and the proceeds thereby realised retained by Scottish Equitable as an annual Policy Charge.

…

14A. Discontinuance of Premiums and Surrender

…

Paid-Up Policy

(g) With effect from the earliest to occur of:

(i) the end of a Policy Year in which no premiums are paid; and

(ii) the end of a Policy Year during which contributions for and in respect of the Employee to the Scheme have to cease in terms of the Rules; and

(iii) the end of a Policy Year during which Scottish Equitable considers that the payment of Regular Premiums specified on the Schedule has ceased; and

(iv) the end of a Policy Year during which Scottish Equitable considers that either:

(1) The amount of Regular Premium paid in that Year is less than the amount payable in terms of the rate of Regular Premiums specified in the Schedule at the start of the Policy Year; or

(2) The amount of Regular Premium paid in that Year is less than the amount payable in terms of the rate or rates of Regular Premium specified in the Schedule as payable during the Policy Year; and

(v) the end of a Policy Year during which Scottish Equitable considers the payment of Protected Rights Premiums has ceased;

Scottish Equitable may cancel Allotted Units as follows.

(h) Scottish Equitable may cancel the Allotted Units required to provide an amount equal to a paid-up policy deduction. The amount of the deduction shall be calculated by Scottish Equitable by reference to the paid-up deduction formulae for policies of this class applicable from time to time, details of which are available on request. Scottish Equitable may make a cancellation with effect from the anniversary of each Date of Commencement following any one of (g) (i), (ii), (iii), (iv) or (v) applying. Provided that if any of the Member’s fund is to be paid-out on a date occurring between any of the said anniversaries, a cancellation may be made with effect from immediately before the calculation of the Member’s fund to be paid out.”

TECHNICAL SPECIFICATION GUIDE (Effective from 1 September 1992)

The relevant extract from guide says:

“6. Charging Structure

…

Clause 6.5 Stopping or reducing contributions

Where regular contributions have stopped or reduced, an annual charge will apply for the remaining term of the policy.

The charge will not apply until three years after the renewal date prior to the last contribution paid.

The charge will cease if regular contributions are reinstated to at least their previously highest level.

The flexibility to miss contributions without charge is only available on the first occasion that contributions are missed and not repaid before the end of this ‘period of grace’. On any subsequent occasion, the charge will apply at the end of the policy year in which the contributions are missed. If all the missed or reduced contributions are invested before the end of the period of grace then this period would not count and the policyholder would retain the flexibility to take another contribution holiday in the future.

The charge will depend upon the level of any continuing regular contributions and the Average Term In Force of the policy as calculated below:

Average Term In Force (Years) =                  Total Regular Contributions                 .             





       Highest Total of Regular Contributions in any Year

There will be no charge where the Average Term in Force of the policy is:

(i) Greater than 15 years

Or

(ii) At least 10 years and the member is within 5 years of the NRD.

…

6.6 Loyalty Bonus

At NRD a loyalty bonus will be added to the policy expressed as a percentage of the units purchased by regular contributions. The loyalty bonus will vary with the term of the policy.

Where regular contributions have remained level throughout the term of the policy, the percentages will be as follows:

	Term
	Loyalty Bonus

	Up to 10 years

10 years

15 years

20 years

25 years

30 years

35 years

40 years or more
	Nil

1%

4%

5%

6%

7%

8%

9%


The loyalty bonus will be applied on a pro rata basis for the interim period between 10 and 40 years.

Where the level of regular contributions has varied during the term of the policy, the loyalty bonus will depend on the pattern of contributions received…”
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