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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Miss Najma Malik-Noor and Miss Naseem Malik-Noor 

	Scheme
	Equitable Life Retirement Annuity Contract 

	Respondent(s) 
	Equitable Life Assurance Society (Equitable Life)



Subject

Miss Malik-Noor and Miss Malik-Noor both complain that Equitable Life failed to advise them that if the benefits were not paid within two years of Mr S Malik-Noor’s death then a tax charge would be levied against the death benefits. 
The Deputy Pensions Ombudsman's determination  and short reasons

The complaint should not be upheld against Equitable Life because the Letter of Administration was granted in February 2012, which means that the payment of the death benefit would fall into the post April 2006 tax regime. Equitable Life did not have a duty to inform Miss Malik-Noor and Miss Malik-Noor about the tax changes which came into force after April 2006. 
DETAILED DETERMINATION

Material Facts

1. Mr S Malik-Noor took out a Retirement Annuity Contract (RAC) with Equitable Life on 3 April 1987. The terms and condition of the RAC set out the provision for death benefits in section 7: 
“If the Grantee shall die before the Selected Pension Date then after satisfactory proof shall have been delivered to the Society of the death of the Grantee and of the title to receive payment and on delivery of the Policy duly discharged the Society will pay to the Executors or Administrators of the Grantee in lieu of all other benefits payable under this Policy a sum equal to the total of (i) the aggregate amount of the first and any further premiums paid and retained hereunder and (ii) interest on such premium or premiums at a rate sufficient to make the total sum payable under this paragraph 7.0 equal to the aggregate of the Policy Annuity Values at the Selected Pension Date of the Annuity and of any Further Annuity purchased hereunder increased in each case by Related Bonuses and calculated in each case upon the assumption that the date of death of the Grantee was the Selected Pensions Date.” 

2. Mr S Malik- Noor completed a trust declaration on 31 October 1998. He became the sole trustee. On the trust declaration it stated the following: 

“IT IS HEREBY DECLARED THAT this Policy is now vested in the Grantee as trustee and that he or other the trustee or trustees for the time being thereof (hereinafter called ‘The Trustee’) shall now hold the same and all moneys which may become payable thereunder and the whole benefit of the Policy and any investments from time to time representing the same (hereinafter called ‘the Trust Fund’ upon the trusts and with and subject to the powers and provisions hereinafter expressed (that is to say)

(1) (a) 
as to the Death Benefit (which shall mean any benefit payable under the Policy on the Grantee’s death prior to the selected (pension) age including a return of premiums so payable with interest) UPON TRUST during the period of two years from the date of death of the Grantee to pay or apply (by way of settlement or otherwise) the same to or for the benefit of any one or more of a class consisting of
(i) 
the widow widower children parents and grandparents of the Grantee and the issue of any such persons

(ii)
any individual or individuals nominated by the Grantee by notice in writing addressed to and received by the Trustee during the lifetime of the Grantee to receive the whole or any part of the Death Benefit

(iii)
the personal representatives of the Grantee 


Provided that any part of the Death Benefit which remains unpaid or unapplied two years from the date of the Grantee’s death shall be paid to the personal representatives of the Grantee…”
3. Mr S Malik-Noor enclosed with the trust declaration, his declaration dated 2 November 1998, in which he set out whom he wanted to nominate the death benefits paid to in the event of his death. He said that: 
“Accordingly I as trustee hereby declare and direct that in the event of my death the full amount of the Death Benefit so payable be paid to my mother DAULATKHANU ABDUL MALIK NOORMOHAMED…

Should she pre decease me the whole amount be paid in equal shares to my sisters NASEEM MALIK-NOOR and NAJMA MALIK-NOOR …

Should they both pre decease me the whole amount to be paid to my daughter SASHA….”

4. Equitable Life wrote to Mr S Malik-Noor and explained that he was the sole trustee of the trust. They added that: 
“One of the advantages of having a policy under trust is that in the event of a claim by death, the Society can pay the policy proceeds direct to the trustee or trustees without the need to await the granting of probate or Letters of Administration. …

The advantage will, however, be lost unless there is a surviving trustee at the time of your death…” 
5. Mr Malik-Noor did not appoint any additional trustees. Mr Malik-Noor passed away on 24 January 1999. 
6. Miss Naseem Malik-Noor informed Equitable Life on 12 February 1999 that Mr Malik-Noor passed away and sent Equitable Life a copy of the Death Certificate.  Equitable Life replied on 3 March 1999 saying that the RAC was placed under discretionary trust and Equitable Life needed to be satisfied who held the legal title. They further added that if no additional trustees had been appointed then they would like to see copies of a Grant of Probate or Letters of Administration, 
7. Miss Naseem Malik-Noor appointed Lattey & Dawe Solicitors as her representative. Lattey & Dawe wrote to Equitable Life on 15 March 1999. They asked whether Equitable Life would be prepared to pay the death benefits to Mrs Daulatkhanu Abdul Malik Noormohamed who was nominated by Mr Malik-Noor if Mrs Noormohammed indemnified Equitable Life – as Mr Malik Noor did not leave a Will behind. 

8. Equitable Life replied on 30 March 1999 saying that they would still require the Grant of Probate or Letters of Administration before they released the death benefits.  
9. Equitable Life contacted Lattey & Dawe on 9 February 2000 as nothing had been heard, asking for an update. Lattey & Dawe replied on 15 February 2000 saying that while the policy was held on trust, they were unable to say with any certainty when the beneficiary of the trust would be able to obtain a grant of probate. Lattey & Dawe asked Equitable Life again whether they would release the benefits without sight of the Grant of Probate. Equitable Life replied on 21 February 2000, saying that as the death benefit was in excess of £37,000 they would require sight of a Grant of Probate or Letters of Administration. 
10. Equitable Life contacted Lattey & Dawe again on 21 July 2000 asking for an update, to which Lattey & Dawe replied on 25 July that they were no closer in applying for the Grant of Probate. Equitable Life contacted the solicitors again on 1 November 2000, asking for an update on whether probate had been granted. Lattey & Dawe replied on 7 November saying that no Grant had been obtained and no present indication as to whether an application would be made or not. 

11. Equitable Life contacted Lattey & Dawe on 19 March 2002, informing them that they had transferred the money to their unclaimed account and that they would make no further attempts to pay the proceeds until the Executor contacted them in the future.

12. On reviewing their records, Equitable Life discovered that the monies had remained in the unclaimed account and on 11 February 2009, they contacted Lattey & Dawe as to whether the Grant of Probate has been obtained or not. Equitable Life contacted Lattey & Dawe on 15 April 2009 as no response had been forthcoming. They chased the matter again on 12 November 2009, 13 January 2010, 1 April 2010, 14 June 2010, 23 August 2010, 3 November 2010, 19 January 2011 and 30 March 2011. In each of these instances, Equitable Life asked for the Grant of Probate. 
13. Lattey & Dawe contacted Equitable Life on 24 November 2011, informing them that the Letters of Administration in favour of Mr Malik-Noor’s daughter Ms Sasha de Medici (nee Malik-Noor) would be obtained.  Lattey & Dawe asked for the value of the policy. 
14. Equitable Life replied on 9 December 2011 informing Lattey & Dawe that the fund value of the policy was £37,635.19. They went on to say that as it had been more than two years since Mr Malik-Noor’s death, current HMRC regulations meant that any lump sum payment would be considered by HMRC as an unauthorised payment.  Equitable Life said that the charge would be 70% of the value and that meant, they would deduct £26,344.50 (70% of the claim), leaving the beneficiaries with £11,290.69 (30% of the claim). 
15. Lattey & Dawe replied on 10 January 2012, asking Equitable Life under which authority they were planning to deduct 70% of the policy. They considered the events in question occurred in 1999 and for reasons outside their control they were unable to obtain a grant of probate. 

16. Equitable Life said on 27 January 2012, that after 6 April 2006, any death benefit application paid two years after the event will have tax deducted on it. They cited HMRC’s registered pension scheme manual (RPSM) RPSM10105200. The tax guidance covers instances where a member died before 6 April 2011 and uncrystallised funds must be paid with two years of the death. If it is not paid within two years then the guidance states that any payment would be deemed an unauthorised payment. 
17. Lattey & Dawe wrote to Equitable Life on 22 February 2012, asking whether Equitable Life wrote to members informing them that the new rules would be applied after April 2006.  In the meantime, Lattey & Dawe contacted HMRC and HMRC replied on 24 April 2012, to say that death benefits must be paid within two years or it will be deemed as an unauthorised payment. 
18. Equitable Life’s position is that they do not offer any tax advise to members. The pre April 2006 tax regime no longer applies therefore any future payment must be made under the post April 2006 tax regime. 

19. Lattey & Dawe say that Equitable Life must comply with IR76 which was issued in 2000. Lattey & Dawe argue that the provisions of IR76 were not followed by Equitable Life in that they did not transfer the funds to a separate account outside of the scheme thereby not falling under the post April 2006 tax regime. 

20. On 15 February 2012, Letters of Administration were granted to Ms Sasha de Medici. 
Summary of Miss Malik-Noor and Miss Malik-Noor’s position  
21. Lattey & Dawe say that the initial complaint was brought under the name of Ms Sasha de Medici, however my office suggested that the beneficiaries of the policy should apply, hence Miss Malik-Noor and Miss Malik-Noor made the application. 

22. Lattey & Dawe argue that IR76 set out the guidelines for the previous tax regime, which was applicable post 2000, when Equitable Life should have moved the policy proceeds from the pension scheme. Had they done so, then the payment would not be deemed an unauthorised payment. 

23. The Letters of Administration took time to obtain because the estate was insolvent save for the Equitable Life policy, and it took time to find the most appropriate person to make the application. 

24. Lattey & Dawe say that it may be the case the previous tax regime would apply in this case as the death occurred under the old tax regime. They add that regardless if IR76 did not apply Equitable Life had a duty to inform members that the tax rules would change and inform them of the effects of the changes. 
Summary of Equitable Life’s position  
25. Equitable Life say that Miss Malik-Noor and Miss Malik-Noor are not the dependents of the deceased and the probate was granted to Ms de Medici. Therefore they consider the matter outside my jurisdiction. 
26. However, if the matter were to be within my jurisdiction, Equitable Life say that the scope of the post April 2006 tax regime was retrospective. 

27. IR76 does not apply to RAC as RAC fell under the Income & Corporation Taxes Act (ICTA) 1988. Under ICTA there was no requirement to move death benefits within two years of the death of the member. 
28. Equitable Life add that had Mr Malik-Noor appointed another Trustee then Equitable Life would not have required the grant of probate. As things stand currently the benefits remain with Equitable Life waiting to be paid on instructions of Ms Sasha de Medici. 

29. Equitable Life agree that the terms and conditions of the RAC will apply in this instance, as Mr Malik-Noor was the sole trustee and therefore with no other trustee present his nomination instructions cannot be implemented. 
Conclusions
Jurisdiction

30. Equitable Life have questioned whether I have jurisdiction to consider the complaint brought by Miss Malik-Noor and Miss Malik-Noor. I can understand Equitable Life’s concerns that Ms de Medici should be making the application as  Letters of Administration had been granted to her. 
31. Regardless of the above, the personal representative of the estate of Mr Malik-Noor is Ms de Medici. However, Ms de Medici may decide to pay the benefits as per the nominations of Mr Malik Noor in which case Miss Malik-Noor and Miss Malik-Noor will become the beneficiaries of the policy. 

32. Under the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996, under 2(1) my jurisdiction covers any “actual or potential beneficiary” of the policy. In this case both Miss Malik-Noor and Miss Malik-Noor are potential beneficiaries. Therefore the complaint is within my jurisdiction. 
Trust
33. This means that the issue which remains to be determined is whether Equitable Life wrongly failed to inform the beneficiaries that if the proceeds of the policy were not paid within two years then there would be a tax liability. 

34. Before responding to the substantive complaint, I would like to say that Mr Malik-Noor was a sole trustee, therefore once he passed away his nominations could not be implemented as there was no additional trustee present. In that event, the trust falls. This means that the RAC must return to its default position, in that the terms and conditions must apply. The terms and conditions state that death benefits would be paid to the “executor or administrator” of the estate. 

35. The trust is therefore irrelevant in this complaint.  The matter turns on what the terms and conditions say. As an executor was needed to pay the benefits to the estate, Equitable Life were right asking for Grant of Probate or Letters of Administration.  

The substantive complaint
36. Mr Malik-Noor passed away in 1999 and it was not until February 2012 that Letters of Administration were granted. Equitable Life are now in a position to pay the death benefit however if they do so there will be a tax liability. This leads on to the substantive complaint - whether Equitable Life had an obligation to warn of tax regime changes. 

37. The terms and conditions are silent on whether Equitable Life have an obligation to inform members about tax changes. As the terms and conditions are silent, then the question is whether Equitable Life had a fiduciary duty as pension provider to inform members about changes in tax rules from April 2006 onwards. 

38. Product providers do not usually give any advice about taxation, indeed most product providers will refrain from giving any advice at all. It is usually the responsibility of the member to seek advice from a third party – typically financial advisers. However, in this case the member, Mr Malik-Noor had passed away well before April 2006. 

39. Miss Malik-Noor and Miss Malik-Noor did not have a direct relationship with Equitable Life. Therefore, I do not understand Lattey & Dawe’s argument that Equitable Life had a duty to inform Miss Malik-Noor and Miss Malik-Noor about impending tax changes. 

40. In the absence of any relationship with Equitable Life, I do not think it would have been reasonable for Miss Malik-Noor and Miss Malik-Noor to have expected them to have kept abreast of changes in tax law after April 2006 – which would have affected them as beneficiaries.
Letters of Administration  

41. The Letters of Administration were granted in February 2012 and there is no evidence that they would have been granted any time sooner or prior to April 2006. Effectively, Mr Malik-Noor’s benefits with Equitable Life were in “limbo” as there was no executor appointed to pay Mr Malik-Noor’s benefits to. 

42. The Letters of Administration were granted to Ms de Medici in February 2012, it would be reasonable to assume, bearing in mind the time taken to obtain them, that there was no real possibility of them being obtained any time earlier than when they were. I say this because ideally the Letters of Administration should have been obtained within two years of Mr Malik-Noor’s death. Miss Malik-Noor and Miss Malik-Noor, plus Ms de Medici were always running a risk in facing HMRC consequences after the initial two year limit has been exceeded. Indeed having death benefits paid within two years has been a long standing HMRC requirement.

43. As per the terms and conditions, the death benefits can only be paid once the executor has been appointed. So they can only be paid from February 2012 onwards- when Ms de Medici obtained Letters of Administration. However as the benefits will be paid post April 2006, they fall foul of HMRC rules and therefore will be deemed unauthorised payments, which warrants a Scheme Sanction Charge.  
Lattey & Dawe’s counter claim
44. In order to avoid having the Scheme Sanction Charge deducted, Lattey & Dawe argue that as Equitable Life moved the funds to an unclaimed account in 2002 then IR76 should apply – because Equitable Life moved the policy proceeds to a fund outside of the scheme, thus escaping the tax charge which came into force after April 2006.  

45. I disagree with Lattey & Dawe because although Equitable Life did move the funds to an unclaimed account which was no longer within the RAC, this did not mean that the RAC ceased to exist.  It only meant that as Mr Malik-Noor had passed away his benefits ceased to be invested and had to be removed to a holding account while probate was being resolved. The RAC still existed but insomuch as deciding how to pay the death benefits to Mr Malik-Noor’s executor.  

46. It follows then that had Lattey & Dawe obtained Letters of Administration within two years of Mr Malik-Noor’s death and prior to April 2006, IR76 would have applied. However the simple fact remains IR76 has been replaced by the new tax regime from April 2006 so Equitable Life can only pay from when the Letters of Administration have been issued i.e. February 2012 and under the appropriate tax regime from that date i.e. post April 2006 tax regime. 
47. Therefore I do not uphold the complaint 
Jane Irvine 
Deputy Pensions Ombudsman 

10 September 2013
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