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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs K Cousins

	Scheme
	NHS Pension Scheme

	Respondent(s) 
	NHS Business Services Authority 


Subject

Mrs Cousins has complained about the decision of the NHS Business Service Authority (“NHSBSA”) that she is not entitled to early payment of preserved benefits on the basis of ill health.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the NHSBSA because they have:
· construed the Regulations of the Scheme correctly;
· considered all the available evidence, sought advice from their medical advisers and there is no reason why this should not be followed;

· reached a decision in a proper manner and is not a perverse one.

DETAILED DETERMINATION

Material Facts

1. Mrs Cousins is a member of the Scheme and was employed as a Staff Nurse.  The NHSBSA says that, based on her contract of employment, Mrs Cousins was contracted to work 29 hours per week (out of 37½) while working for the NHS.
2. On 29 April 2004 Mrs Cousins attended hospital (Accident and Emergency).  Her medical notes record a clinical observation of a left-sided facial palsy due to an unknown reason.  It was noted she was suffering from weakness of face on the left-hand side, which was reported as suddenly starting the day before.  Her other symptoms included pain in her skull and left ear, and feeling pins and needles in the tips of fingers.
3. Mrs Cousins’ clinical notes indicate she attended hospital for further examination concerning a Bell’s palsy on 3 June 2004.

4. Separately, Mrs Cousins also complained to her General Practitioner (“GP”) of pain and limitation of movements of both knees.  On 10 August 2004 her GP wrote a referral letter to an Orthopaedic Consultant, noting Mrs Cousins had previous arthroscopies of the knee and a recent X-ray showed a narrowing of the medial joint component.  He said it appeared she had degenerative medial joint disease with medial cartilage dysfunction.
5. NHSBSA say Mrs Cousins’ pensionable NHS employment ended on 31 October 2004.

6. On 22 February 2005 her GP wrote to Mr Davis, a consultant at the ears, nose and throat (“ENT”) department, noting Mrs Cousins had last been seen on 15 June 2004 and despite having a CT scan of her brain a couple of months ago she had not heard anything further.

7. Mrs Cousins’ clinical notes show she attended various surgeries at the ENT, Trauma / Orthopaedic, and Neurology departments on 24 March 2005; 23 August; 1 December 2005; 22 February 2006, 12 April and 13 July 2006. These appointments were mainly for the left sided facial palsy, where a possible Ramsay Hunt diagnosis was also suggested, but other assessments were in respect of her knees.  Correspondence surrounding these appointments follows.
8. A report dated 23 August 2005 noted Mrs Cousins, a former high impact aerobics instructor, had a long history of knee pain and had been told to stop all physical activities as she had loose bodies in her knee, was developing degenerative arthritis and was damaging her knees.  Though the left knee was worrying Mrs Cousins, Mr Fanarof (from Trauma and Orthopaedic Surgery) reported that the knee itself was generally stable and x-rays taken in July 2004 showed a relatively well preserved knee.  It was noted that it had been previously reported on as Mrs Cousins having reduction in the medial joint space and degenerative changes but apart from some change around the patella he said he would not necessarily agree with that report.  With regard to the right knee and low back pain, Mr Fanarof said there were a number of avenues to proceed along.
9. Mrs Cousins says that between September and October 2005 she worked as a Post Office Clerk for a few hours a week but she could not cope with this work due to her poor memory and her employer asked her to leave.

10. Mr Arif, a surgeon in the ENT department, wrote to Mrs Cousins’ GP on 2 December 2005.  Extracts from his letter said,

“She still continues to have some weakness in the left side of the face although she has recovered quite a bit, but there is still some weakness on the left angle of the mouth.  No complaints of facial pains.  No history of dizziness and no tinnitus.

She is not very happy with her hearing.  Her main complaint today is loss of memory.  She feels that she is forgetting things.  She has lost her job because of this problem.
11. Mr Arif went on to report his examination findings and noted that her GP would be referring her for a neurological opinion.

12. Such a referral was made on 6 December 2005, with Mrs Cousins’ GP noting the Bell’s palsy followed an episode of shingles.  Her GP said she still had remnants of Bell’s palsy but of concern now was her poor memory.  As well as noting Mrs Cousins had been laid off by the Post Office, he also set out how her memory was impacting on her day-to-day living, though noted the CT scan had not showed anything untoward.

13. Mrs Cousins was re-referred from the Memory Clinic to the Brynmar Clinic for an initial screening where she saw Ms West, a Clinical Psychologist, and undertook a cognitive assessment.  In a report dated 21 February 2006 to Mrs Cousins’ GP, the Psychologist set out Mrs Cousins’ background information and the tests administered the day before.  The findings of Mrs Cousins’ attention and scores of the tests, her memory, her language/speech, abstract reasoning, executive functioning, and emotional functioning were also covered in that report.  In conclusion, the Psychologist said,
“Objective testing revealed normal sustained and divided attention, verbal memory, language, abstract reasoning and executive functioning.  Some relative impairment was noted in visual memory.  This is consistent with Mrs Cousins’ difficulties she reports when she goes shopping.  However, her cognitive profile does not reveal the usual markers for Alzheimer’s disease.  Mrs Cousins’ lack of confidence appears to heighten her awareness of her errors and leads to anxiety which results in her making more errors.  Mrs Cousins is aware of this vicious circle.”

14. Dr Weiser, a Consultant Neurologist, wrote to Mrs Cousins’ GP on 24 February 2006 following a consultation with her two days earlier and among other things said,

“To recap, it seems that in April 2004 she developed a left facial paresis of lower motor neurone type in the context of shingles on her face roughly approximating to the same area. … She has gone on to make an incomplete recovery as far as her facial paresis is concerned possibly 70% of the upper and lower part of the face but much more importantly for her, is having extreme difficulty with her memory …  She has had some assessment locally which would imply that she has a degree of visio-spacial assessment.  She has become despondent on account of her symptomatology and is currently receiving an anti-depressant.  As far as the cranial territory is concerned she has a persisting left lower motor neurone facial paresis to the extent of approximately 30%.  Conversation and hearing in both ears is normal.  Fundi are normal as are eye movements and visual fields.  There is no lower cranial palsy.
I did not undertake psychometry.

If in fact this lady did have “Ramsay Hunt Syndrome” which I strongly suspect she did, then her memory impairment is a consequence of the zoster infection.  I am requesting an EEF, an updated CT scan and I am also referring her to my colleague, Dr … Bayer who runs a Memory Clinic …”

15. Dr Weiser asked Dr Bayer for an opinion saying he thought Mrs Cousins had had facial Ramsay Hunt complicated by ongoing memory impairment which was of some significant severity.

16. Having seen Mrs Cousins on 12 April 2006, Dr Thomas, another Consultant Neurologist, wrote to Mrs Cousins’ GP on 18 April 2006 noting that, although there had been some resolution of Mrs Cousins’ facial palsy, she said she still had a lot of pain.  The diagnosis was stated as “left Bell’s Palsy possibly associated with an episode of Shingles”.  Medication for the pain was discussed.  It was also reported Mrs Cousins was quite down and tearful about her memory problems, and the latest CT head scan results were normal.

17. Dr Powell (part of Mr Bayer’s team) replied to Dr Weiser on 8 May 2006.  A précis of her medical history, medication and social history were given.  In addition, the results of the formal cognitive testing were set out.  Dr Powell noted Mrs Cousins’ GDS score for depression was highly significant at 29/30 and also said,

“Impression and Action

Mrs Cousins has a significant depression which is likely to be affecting concentration thus impacting on memory.  Her pain and pain medication are possible contributory causes of her memory symptoms.  Her normal performance on objective tests makes any significant organic disease unlikely.  I advised Mrs Cousins to see her GP regarding further management of her low mood and possibly general psychiatry referral for expert advice.  She was open to the idea of counselling.

We have not made a formal follow up appointment in memory clinic …”

18. Following an application (form IB50) for State Incapacity Benefits, the Department for Work and Pensions (“DWP”) wrote to Mrs Cousins on 20 October 2006 saying she met the threshold of incapacity under the personal capability assessment.

19. Mr W De Silva, an Associate Specialist in the ENT department, sent a letter to Mrs Cousins’ GP on 3 August 2006 following a review of her.  He noted her facial weakness was still there but that it was not too bad.  Further, the asymmetry of the face was not too bad, though Mrs Cousins said when she smiles there was an angle of the mouth.  He noted her memory was not yet very good though understood she was attending the memory clinic but they were unable to help her as she was also suffering from depression.  A review was arranged for six months’ time.
20. On 13 February 2007 the DWP wrote to Mrs Cousins about her claim for Disability Living Allowance (“DLA”).  They said she was entitled to help with personal care at the lowest rate, but she was not entitled to help with getting around.

21. On 23 November 2007 the NHSBSA received an application (Form AW240) for early payment of preserved benefits (“EPPB”) on the grounds of ill health from Mrs Cousins.  Part A of that application was completed by Mrs Cousins on 2 July and Part B on 15 November 2007 by Dr Hartwell, a doctor in Mrs Cousins’ GP surgery (though Part A of the form stated Mrs Cousins’ then GP was Dr Dundrow).

22. Part A of the form stated the DWP correspondence dated 20 October 2006 about incapacity benefits (as opposed to DLA) was attached.  The diagnosis stated in Part B was ‘Ramsay Hunt Syndrome’; short‑term memory loss; and Bell’s palsy.  Dr Hartwell also set out the present functional restrictions and disability, saying because Mrs Cousins forgets instructions and conversations it made working impossible.  The current and proposed treatments were confirmed and under ‘prognosis’ it was stated “no change anticipated”.  In section 2 of Part B Dr Hartwell ticked the box opining that the applicant was permanently incapable of any regular employment as a result of the condition.
23. In section 3 of Part B, it was answered “no” to the question “Has the applicant seen a consultant or specialist about their present complaint?” and no details were input about the consultant.

24. In response to enquiries from Dr Simpsom of Atos Origin, the Scheme’s medical advisers, Dr Dundrow said in her reply letter of 8 January 2008,

“This patient reports considerable memory impairment which interferes with her daily life.  I enclose the Specialist Report 08/05/06 and 21/02/06 and both really tell the same story that depression may play a significant part in this.  I also enclose the letter dated 12/04/06 from Dr Thomas, Neurologist.  This lady is treated with antidepressants, … and has been treated with this tablet for 7 years.  … She finds in every day life that she uses lists a lot, she does do her own shopping with her … list but her mother accompanies her.  She does drive but her mother isn’t keen on her going out on her own as she doesn’t c[o]me back for hours and does not remember where she has been.  … Her memory has not improved despite use of antidepressants.

This lady has been referred to the Community Mental Health Team regarding her depression but there is a long waiting list.”

25. Atos Origin wrote to Mrs Cousins on 22 January 2008 saying they were unable to accept her application for EPPB.  They stated benefits could only be paid where the medical evidence showed she was permanently incapable by reason of physical or mental incapacity of engaging in any regular employment, not just her former NHS occupation.  The advice from Atos Origin said,

“Having considered reports from the GP and copies of specialist correspondence it is not accepted that the applicant is permanently incapable of engaging in any regular employment until her sixtieth birthday in fifteen years’ time.
She reports significant memory problems and last worked for Post Office Counters in 2005.  She was asked to leave because she kept making mistakes.

She has been assessed by a Neurologist and also a Speech and Language Therapist both of whom considered that she was depressed.  She has been prescribed one form of anti-depressant only.

She has been referred for assessment to the community mental health team.

It is anticipated that her memory difficulties will improve significantly once her symptoms of depression are treated.

Until all therapeutic options are explored permanent incapacity cannot be accepted.  It is therefore advised that the medical criteria for ill health retirement are not met.”

26. Mrs Cousins attended the day surgical unit on 1 July 2008 for treatment and was discharged the same day.  Mr Nagrani, Associate Specialist in Orthopaedic Surgery, wrote to Dr Dundrow on 29 August 2008 saying Mrs Cousins had had an arthroscopy of her left knee and it had been painful ever since.  It was reported she had some calf cramp and some bleed into the knee with some infection.  Mr Nagrani said his examination revealed no evidence of inflammation around the portals, no warmth around the knee or any evidence of any acute infection.  However, knee movements were quite painful and restricted and there was tenderness over the calf.  Further tests were arranged to rule out a DVT.
27. In a later letter of 10 October 2008 to Dr Dundrow, Mr Gadgil, Consultant Orthopedic Surgeon, reported that during the arthroscopy Mrs Cousins was found to have a 1 cm square isolated osteochondral Grade 4 lesion in her medial femoral condyle.  She was also found to have Grade 3 osteoarthritis in the medial facet of her patella.  Additionally, she had a small tear in the posterior horn of the lateral meniscus which was excised.  She continued to have pain and Mr Gadgil said he had made Mrs Cousins aware she may continue to experience medial joint pain for a long time, but the knee was in good health.  They agreed to postpone a planned arthroscopy of the right knee.

28. Following a review of Mrs Cousins, Mr Jaramillo, a Consultant ENT Surgeon, wrote to Dr Dundrow on 23 October 2008 noting the left sided facial palsy seemed post‑herpetic.  He stated his examination showed residual Grade III facial palsy with stiffness and synkinesis on movement.  He reported that Mrs Cousins now had episodes of spasms of the muscles on the left side of her face accompanied by pain, triggered by exposure to hot or cold, and sometimes without trigger factor.  Mrs Cousins was referred back to Neurology to consider Botox injection for spasmodic contraction.
29. Mr Gadgil noted Mrs Cousins continued to have pain in her medial compartment as well as her kneecap and wrote that he had made Mrs Cousins aware that she may continue to experience the medial joint line pain and some pain under the kneecap for a long time.  Otherwise, the rest of the knee was in good health, but she may need physiotherapy or steroid injections should she get flare-ups of her knee problems.  It was decided not to proceed with an arthroscopy on the right knee.
30. Dr Hinds, Consultant Neurology, wrote to Mr Jaramillo (with Dr Dundrow copied in) on 6 March 2009, having seen Mrs Cousins on 27 February.  He noted she had hemifacial spasm and synkinesis on the left side following her Bells’ palsy, particularly when she laughs or yawns.  Having been explained the risks and benefits of Botulinum Toxin Mrs Cousins was referred to his clinic.  A later letter of 28 May 2009 confirmed that Mrs Cousins underwent that treatment.
31. Mrs Cousins requested her first appeal against the decision not to award her EPPB on 8 July 2009.  Her letter said she was enclosing paperwork from various hospitals (but did not list the enclosures) showing the treatment she had received for her illnesses, which were stated as Ramsay Hunt Syndrome, depression and arthritic problems.  Mrs Cousins said her illnesses were ongoing and unlikely to be resolved anytime within the next few years if at all.  Underneath her signature, she referred to botoula injections into her face on 21 May 2009 with a negative result and a suspected fracture of her left ankle on 4 July 2009 with swelling / grade 4 sprain.
32. A report from the Fracture Clinic on 13 July 2009 from Mr Johnson, Consultant Orthopaedic Surgeon, gave a diagnosis of “injury lateral aspect left ankle”.  It stated that radiologically there was no definite fracture, but there was an old injury to the medial malleoius.  An aircast splint and tubigrip were provided and Mrs Cousins was discharged.
33. Atos considered Mrs Cousins’ appeal and they wrote to her on 4 August 2009 with their decision, which again rejected her application.  They said,

“All the evidence on file, consisting of the application completed by her GP, has been reviewed in the light of the letter of appeal.  A number of letters from Orthopaedics, ENT and Neurology/Memory Clinic have been submitted in support of this.  It is confirmed that this medical advisor has not previously been involved in the case.  This 46 year old ex staff nurse suffers from osteroarthritis in both knees; however her specialist in his letter (10.10.08) suggests that this is mild and should respond to simple measures.  It would not prevent her from undertaking sedentary work.

She had a Bell’s Palsy, which resolved and was thought to have developed Ramsay-Hunt syndrome.  Investigation has failed to reveal any permanent impairment and depression was suggested as the cause of her poor memory.  As this is a treatable condition it would be expected to recover in time.  No medical evidence has been offered to suggest that this is not the case.  Under these circumstances, she cannot be regarded as permanently incapable of all work and the criteria EPPB are not met.”
34. Mr Zorob, a Registrar in Orthopaedics sent a letter on 2 October 2009 following a review of Mrs Cousins.  His reiterated what Mr Gadgil had said a year earlier but noted Mrs Cousins had pain in different joints including the base of her thumb and ankle as well as her knees.  He set out the results of his examination.
35. Around the end of 2009 or beginning of 2010, Mrs Cousins moved from South Wales to Surrey, England.  As a consequence, her GP changed to Dr Keating. 

36. On 14 April 2010 Mrs Cousins met with Mr Morris regarding her severe PMT.  Mr Morris wrote to Dr Keating saying he had discussed the aetiology behind PMT and stated the medication that he was prescribing.
37. In May 2010 Dr Keating referred Mrs Cousins to the local hospital for a review of her past medical history.
38. Dr C De Silva, a Consultant Rheumatologist, gave a report to Mrs Cousins’ GP on 15 June 2010 (following Mrs Cousins’ attendance at his clinic on 8 June).  A diagnosis of Osteoarthritis and Carpel Tunnel Syndrome was given.  Dr C De Silva recounted her history but noted more recently Mrs Cousins had also had problems with paraesthesia affecting her hands and nerve conduction studies confirmed carpel tunnel syndrome.  Wrist splints had been supplied which had improved her symptoms though she still had difficulties in the morning.  The findings of the examination and neurological examination were set out.  A review was made for six months’ time.
39. Ms Butters, Staff Grade ENT Surgeon, wrote to Mrs Cousins’ GP on 24 June 2010 having seen Mrs Cousins the day before.  It was reported that for some reason Mrs Cousins had had recurrences of palsy with temporary deterioration in the symptoms and was being referred to Neurologists.  Mrs Cousins had also outlined a number of other problems and symptoms which she had not been referred with and listed these.
40. A referral was made in a letter dated 2 July 2010 from Dr Mansour of the Neurology Service to Dr Marion, a Consultant Neurologist.  The problems reported were “1. left facial spasm secondary to Ramsay Hunt Syndrome 2004” and “2. Cognitive decline, ?secondary to depression”.  Her history was again repeated with Dr Mansour saying Mrs Cousins was understandably keen to have this problem properly investigated in order to be given advice about her career and future employability.
41. Dr Isaacs, Honorary Consultant Neurologist, wrote to Mrs Cousins’ GP on 17 August 2010.  A diagnosis of “Incompletely resolved left Bell’s Palsy” and “Subjective Cognitive impairment” were given.  The history of this condition was rehearsed as well as noting her other conditions of osteoarthritis, oesophageal reflux and anaemia and current medication.  He noted that, although Mrs Cousins admitted to having low mood prior to Bell’s palsy she did not feel that this was worse afterwards.  Her feeling was that her memory problems were a reaction to various stressful life events.  Dr Isaacs also said,
“Neurologial examination was entirely normal except for moderate low motor neurone weakness at the lower left face.  Facial sensation and corneal reflexes were normal.

Although she has picked up the diagnosis label of “Ramsay Hunt Syndrome”, it is not clear that she ever had a rash and I suspect that the term Bell’s Palsy would be more appropriate. …

Regarding her memory, I have reassured her that sinister causes of memory loss such as dementia are extremely rare at her age.  It is much more likely that there is a psychological explanation for her symptoms; whether there are due to low mood or are a form of conversion disorder related to underlying psychological distress is beyond my expertise. …”

42. Dr Blain, a Consultant Neuropsychiatrist, wrote to Dr Isaacs on 23 March 2011 having met Mrs Cousins that day with her neuropsychiatry team.  Her report set out Mrs Cousins’ personal history; past medical history; drug history; past psychiatric history, her mental state examination; opinion and management plan.  Her discussions with Mrs Cousins touched upon that Mrs Cousins first developed depression in 2000 following her divorce, her initial expectations were of a complete recovery from the Bell’s palsy, her subsequent feelings in the weeks thereafter and her memory problems.  Her findings stated,
“Opinion
The opinion of the team was that she has chronic, untreated moderate depression, which is leading to memory problems.  She told us that Paroxetine had lifted her mood initially, but that her mood had been flat and low for some time.  She told us that she does find it difficult to take information or instructions on board, but would remember things with memory aids.  This is important with respect to cognitive behavioural therapy.  The depression needs to be treated with medication to optimise the benefit that she would be able to obtain from CBT.”
43. In May 2011 Mrs Cousins was treated for a soft tissue injury after going over on her left ankle.  There was some swelling, and an x-ray showed no new fracture but an old medial malleolus fracture of her ankle sustained three years earlier was noted.  Physio was arranged.
44. A locum Consultant Rheumatologist wrote to Mrs Cousins’ GP on 17 June 2011 saying Mrs Cousins was complaining of widespread aches and pains, especially in the CMC and MCP joints and ankles.  The locum’s letter went on to say,
“On examination today, she has two swollen joints, eighteen tender joints, Vas score of 30 and ESR is not currently available.

She also has fibromyalgia, trigger points 14 out of 18.

She has got features of body inflammatory arthritis and fibromyalgia and for the sake of completion, I requested for an ultrasound of the hands, especially at the MCP joints.  If the ultrasound shows inflammatory arthritis, then we’ll treat her accordingly, otherwise I will refer her to the Pain Clinic for management of her fibromyalgia.”

45. In August 2011 Mrs Cousins moved from Surrey to Devon.
46. An X-ray report on 18 October 2011 on both hands of Mrs Cousins stated “Normal appearances.  No periarticular osteopenia or joint erosions.”
47. On 9 November 2011 Mrs Cousins made her second appeal to NHSBSA about the decision not to pay her pension early due to health reasons.  She made reference to her Bell’s palsy, depression, memory loss, and general ill health including developing osteoarthritis.  Mrs Cousins said she had had blood tests for diabetes.
48. On 24 November Mrs Cousins gave fresh consent to obtain medical reports on her as well as details of her new GP, Dr Pitt.
49. Dr Martins of Atos wrote to Dr Pitt on 21 December to obtain further details of Mrs Cousins’ medical condition(s).  In her letter Dr Martins set out the previous decision that Mrs Cousins was appealing against, the various factors taken into account, and the medical conditions on which her current appeal was based.  Dr Pitt was asked to:
· confirm all active diagnosed conditions, including a date of onset and date of commencement of any incapacity arising from each condition;
· for each condition, the reported symptoms, investigation findings, objective clinical findings and any impairment of function / life function;
· describe therapeutic intervention to date and indicate what further interventions were available and which were planned including a timescale;

· give the details of all relevant specialists / specialist services involved and to provide copies of all relevant correspondence.

50. Dr Pitt replied to Atos on 24 January 2012.  He recounted what Mrs Cousins had told him of her medical history.  He also said,
“It is true that she had a Bell’s palsy which was incompletely resolved, and that since then she has had a subjective cognitive impairment.  I understand that she was on increasing doses of Paroxetine and has been up to 50 mgs a day, and also from her previous Doctor received a referral for cognitive behavioural therapy.  I am uncertain as to the outcome of this, but it may be that she hasn’t actually received it in view of her move to Devon.

She reports hand pain for some months or years.  When I saw her for this, I couldn’t see any sign of active inflammation such as synovitis, all her blood tests were negative as was x-rays which showed no erosions for example.  I have referred her for a rheumatological opinion, but I see that she also received one from her previous Doctor.  I enclose all the relevant photocopies.

I have no doubt that she has a history of depression, but I would find it very sad to be honest if she thought she could never work again because of this.  Similarly although she reports quite severe pains in her hands, there is very little in the way of objective evidence of hand damage or arthritis, although of course it is true that in a lot of people age 50 there is a mild degree of early degenerative changes which are unlikely however to be completely enforce an inability to work.

I enclose all the relevant photocopies.”

51. Dr Mascarenhas, a Consultant Rheumatologist, sent a report to Mrs Cousins GP on 2 February 2012.  The Rheumatology diagnoses were stated as Osteoarthritis and probable Fibromyalgic syndrome.
52. Atos confirmed the outcome of the second review in a letter dated 15 February 2012 addressed to Mrs Cousins.  They said they were unable to accept her application for EPPB and provided the following reasoning:
“Evidence submitted includes: a letter from the applicant dated 09-11-2011.

This has been carefully considered (by a medical adviser not previously involved in this case), along with existing evidence and with a commissioned report from the GP Dr Pitt dated 24-01-2012, and he has attached a bundle of correspondence dating from February 2006 to October 2011.  It should be stated that Dr Pitt has only been her GP since August 2011 when the applicant moved to Devon, and the attached correspondence arose from her previous GP practice.

It is considered that currently available evidence tends to indicate that Mrs … Cousins, who is a 49 year old ex full time NHS staff nurse, is not, on the balance of probabilities, permanently incapable of regular employment.

The diagnoses are

· Bell’s palsy, which has taken a long time to resolve and is now only causing minimal asymmetry,

· Osteoarthritis of the knees with advice to lose weight from the previous Rheumatologist,

· Widespread joint pains, for which her new GP has referred her for a rheumatologist opinion (a previous rheumatology referral with a clinic date of 17-05-2011 does not appear to have been concluded)
· Carpel tunnel syndrome on 2010 treated with splints and right side injection,

· Chronic depression with associated cognitive difficulties (assessed as not having an organic basis) – her new GP refers to treatment with paroxetine and to referral for cognitive behavioural therapy CBT at the last practice but was not sure if she had received any CBT.  The GP expressed some optimism that she could get over her depression and be able to return to work.

· There is no confirmation of diabetes from the GP and it is a treatable condition.

Whilst the applicant has a number of conditions she has just effected a major change in her life and her new GP shows intent to take the clinical management of these conditions forward.  Thus there is a reasonable expectation that she will improve, such that in the long period ahead to age 60 it cannot be held that she is permanently incapable of regular employment even to a full time level as she did in the NHS.”
53. The letter from Atos advised that Mrs Cousins had one last (final) appeal and if this was exercised the final appeal would be reconsidered by the Senior Medical Officer at Atos in conjunction with the Appeals Manager at the NHSBSA.

54. It is unclear when Mrs Cousins instigated this final appeal.  However, in a separate letter dated 27 March 2012 addressed to her, the NHSBSA gave a decision purportedly under stage-two of the Scheme’s Internal Dispute Resolution Procedure.  They referred to Mrs Cousins’ letter of 9 November 2011 and to regulation L1(3)(b) of the NHS Pension Scheme Regulations 1995 (as amended) (“the 1995 Regulations”).  For completeness, this regulation says,

“The member shall be entitled to receive the pension and retirement lump sum before age 60 if … the Secretary of State is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of engaging in regular employment of like duration …”

55. The NHSBSA stated they had undertaken a comprehensive review, together with the Scheme’s medical adviser, taking into account all the available evidence.  The reason for their decision was based on advice from the Medical Adviser which stated,
“It is understood that a third appeal has been raised against a decision not to accept that this member is permanently incapable of regular employment.

Evidence submitted with this appeal includes: clinic letter dated 2/2/12 by Dr Mascarenhas Consultant Rheumatologist.  This has been carefully considered by a medical adviser not previously involved in this case.

It is considered that currently available evidence tends to indicate that this 49 year old member is not, on the balance of probabilities, permanently incapable of regular employment.

Mrs Cousins confirms that she had Ramsay Hunt syndrome.

The new submitted evidence confirms that Mrs Cousins’ widespread pains is due to fibromyalgia and the specialist sets out a management plan, which includes medication, weight reduction, graded exercise and the GP to consider a pain management referral to help her control and tolerate the pain.  There is little in the way of peer reviewed evidence on fibromyalgia.  Although symptoms of fibromyalgia can persist the prognosis in most cases is good and in the longest reported longitudinal study of 14 years 73% of patients said their symptoms interfered little if at all with work (KennedyM, Felson DT. A prospective long term study of fibromyalgia syndrome.  Arthritis Rheum 1996; 39: 682-685).
The evidence does not confirm that full reasonable available therapeutic intervention for fibromyalgia (including cognitive behavioural therapy (CBT) graded exercise therapy (GET), sleep hygiene and involvement of multidisciplinary specialist services) has been exhausted.

Her chronic depression is ongoing and depression can enhance perception of pain, enhance self perception of disability and reduce resilience.  Dr Blain SpR Neurology in a clinic letter dated 23/3/11 sets out a management plan to improve her low mood, which includes medication changes and referral for cognitive behavioural therapy.  It is not clear what the progress is with regard to this referral.  Whilst it is accepted that there are ongoing problems, there is insufficient evidence to confirm that all avenues of appropriate treatment have been explored and the condition may improve or resolve.

Dr Blain also writes that Mrs Cousins’s facial weakness condition from her Bell’s palsy has improved “such that it is much less noticeable”.

It is assessed that her other medical conditions – carpel tunnel syndrome; osteoarthritis both knees; ?diabetes – should not impact significantly on sedentary type employment.”
56. Having considered this advice and seeing no reason to disagree with it, the NHSBSA stated they were unable to accept that Mrs Cousins was permanently incapable of regular employment of like duration to her former NHS employment and she did not satisfy regulation L1(3)(b) for the EPPB.
Summary of Mrs Cousins’ position
57. She had expected to work until retirement age but ill health has overtaken her life.

58. Even though the NHS says she can do sedentary work she has tried several jobs and thus has tried to do this.
59. The NHSBSA has put every obstacle possible to prevent her claiming her pension even though she has supplied medical evidence over the last six or seven years.  Her condition does not improve and she just develops another illness.

60. The pension she is seeking is minimal due to the limited number of years she worked but would make her existence tolerable.  She is struggling on incapacity benefit and her illnesses are now being exacerbated by the stress of living hand to mouth and not being able to pay her bills.
61. The DWP has since written to her on 3 April 2012 confirming that her DLA had been increased and now included an allowance at the lower rate for mobility as well as an allowance at the lower rate for care.  This entitlement had been backdated to 29 February 2008 and would continually indefinitely.

Summary of the NHSBSA’s position
62. Mrs Cousins’ complaint essentially turns on her disagreement with their decision to decline her application for the EPPB on the grounds of ill health.
63. The pension is for life and once awarded it cannot be medically reviewed or withdrawn even if the applicant goes on to make a full recovery.

64. They have taken advice from their medical advisers and accepted such advice.  Following that advice, they have declined Mrs Cousins’ application as it is too premature to conclude that her reported disability is permanent.  There is insufficient evidence to confirm that all avenues of appropriate treatment have been explored, and the condition may improve or resolve.

65. Regulation U1A of the 1995 Regulations (as amended) allows the Secretary of State to make arrangements for certain of his functions, including in relation to decisions required under regulation L1(3)(b), to be discharged by a registered medical practitioner.  Atos have delegated authority for first instance decisions and this is documented in the ‘NHS Pension Scheme: Guide to Ill-Health Retirement’, minutes of internal meetings and contracts with Atos.  NHSBSA accept (and have documented) that they are ultimately responsible for any decisions made by Atos.
Conclusions

66. In order to be entitled to a pension (and lump sum) before age 60 Mrs Cousins needs to satisfy the criteria laid down in regulation L1(3)(b) of the 1995 Regulations.  There is no dispute that Mrs Cousins is currently suffering from a number of medical conditions.  In her submissions to me Mrs Cousins says she has tried several jobs though the only details given concern her having worked part-time at the post office in 2005.  But the issue is whether she can successfully challenge the NSHBSA’s decision that her medical conditions are not such that she is permanently incapable of engaging in regular employment of like duration to her former NHS employment.

67. My role does not extend to making a decision as to whether Mrs Cousins meets the criteria for early payment of her preserved benefits on ill health grounds – that is for the NHSBSA to decide having taken advice from Atos.  My role is to judge whether the NHSBSA have followed well established legal principles before making their decision to reject Mrs Cousins’ application.

68. In reaching their decision on behalf of the Secretary of State, the NHSBSA (and its medical adviser) must have properly construed the Scheme’s Regulations, asked the right questions, considered all relevant (and not irrelevant) factors and reached a decision which is not perverse, i.e. one which no other decision maker, on the same evidence, would make.  If I consider the NHSBSA’s approach is flawed I do not substitute my own decision but I direct that the decision be taken again.

69. There is no evidence that the NHSBSA has interpreted the Regulations incorrectly and Mrs Cousins has not suggested that.
70. The intervals between the NHSBSA receiving Mrs Cousins’ initial application in November 2007 and her appeals of July 2009 and February 2012 are quite lengthy.  It is therefore not surprising that additional medical evidence has been submitted on each occasion.  As a result a fresh decision is required for each appeal rather than simply reviewing the earlier decision using the same evidence.

71. Mrs Cousins’ application for the EPPB has been considered four times; initially on 22 January 2008 and, following her subsequent appeals, then again on 4 August 2009; 15 February 2012 and 27 March 2012.
1st Decision

72. Mrs Cousins’ application was initially based on her Bell’s palsy and memory issues, although medical reports subsequently obtained also identified she had depression.  Accompanying her application was also Mrs Cousins’ Personal Capability Assessment of 20 October 2006 for State Incapacity Benefit.  Whilst the criteria for an award of State Incapacity Benefit is different to that of the Scheme it is not unreasonable to expect the NHSBSA to take account of the State’s view as to whether someone is capable of employment.  However taking such a matter into account is not the same as being bound by the decision of those responsible for awarding State benefits.  Mrs Cousins still needs to meet the tests under the Regulations of the Scheme.  Payment of State Incapacity Benefit is not dependent on the qualifying condition being regarded as permanent.
73. Dr Hartwell opined that no change was anticipated to Mrs Cousins’ prognosis and she was permanently incapable of regular employment.  A subsequent letter of 8 January 2008 from the applicant’s GP, Dr Dundrow, comments on Mrs Cousins’ current situation and that she is waiting for treatment for her depression.  However, no comment is given about how successful such treatment might be.

74. The GP also provided three specialist reports to Atos.  Whilst the reports from Ms West, Dr Thomas and Dr Powell of 21 February 2006, 12 April 2006 and 8 May 2006 respectively outline the results of Mrs Cousins’ consultation / tests with them and discuss possible treatments, none of them give a prognosis or provide an opinion about the permanency of the condition or Mrs Cousins’ employability.  This is not surprising as the purpose of those reports was not to consider whether Mrs Cousins met the Scheme’s criteria but they were commissioned to diagnose Mrs Cousins’ illnesses and what treatment might be appropriate.  Nevertheless, there is a lack of any objective evidence within those reports to support Mrs Cousins that she qualified under the Scheme’s regulations.
75. Although Atos said that until all therapeutic options were explored permanent incapacity could not be accepted, I note they also concluded that it was anticipated that Mrs Cousins’ memory difficulties, which were associated with her depression, would improve significantly once her symptoms of depression were treated.  So there seems to have been some consideration regarding her future prospects by Atos and the likely effectiveness of treatment for her depression and, in turn, the improvement of her memory.

76. It is often the case that a decision maker will be faced with a considerable amount of information, some of which is conflicting.  It is for the decision maker to weigh all the evidence.  Even if a different decision maker, acting on the same evidence, would have reached a different conclusion, this does not mean that the decision actually made was wrong.  Provided it falls within the range of decisions that a reasonable decision maker could have reached, on the relevant evidence and acting in accordance with the principles set out above, it cannot be criticised.  The Scheme’s medical advisers formed a view that Mrs Cousins’ condition was likely to improve and so considered she did not met the medical criteria, i.e. she was not permanently incapable due to incapacity of engaging in any regular employment.  Their decision is therefore a justifiable one.

2nd Decision

77. In July 2009 Mrs Cousins sent paperwork from her various hospital consultants about the treatment she had undertaken or was undertaking to the NHSBSA.  That paperwork formed her appeal.  The specific dates of such correspondence were not listed, though Mrs Cousins did refer to recent treatments on 21 May and 4 July 2009 at the bottom of her letter.  In a letter dated 4 August 2009 Atos refer generally to ‘a number of letters’ but only specifically make comments in relation to one specialist’s letter from Mr Gadgil of 10 October 2008.
78. It appears Atos was in receipt of the medical evidence that Mrs Cousins sent to them even if both parties did not list all items of correspondence.  Clearly that makes it difficult for anyone, including me, to know what evidence was considered.  However, the fact that Atos only refer to one such letter does not mean they did not consider the other evidence submitted, and whilst not listing the evidence presented is unhelpful, I am satisfied that such evidence was considered in its entirety.  Having considered the evidence, the weight given to each piece of evidence is a matter for the decision-maker.
79. Atos concluded that the Bell’s palsy had resolved (though Mrs Cousins might argue it has not completely resolved in light of other reports) and the evidence did not support any permanent impairment.  Mrs Cousins poor memory was again associated with her depression which Atos advised is a treatable condition and one that they expected to recover in time.  From the papers provided to me, I have seen no alternative medical evidence from her specialists that challenge Atos’ view.
3rd Decision

80. Mrs Cousins’ letter of 9 November 2011, requesting her second appeal, summarizes her conditions (Bell’s palsy; depression; memory loss; osteoarthritis and general ill health including blood tests for diabetes) but whilst offering to give evidence it did not provide any.  It is apparent the additional evidence for this appeal was Dr Pitt’s letter of 24 January 2012 and photocopies of undefined reports which he sent.  Dr Pitt’s comments when discussing Mrs Cousins’ depression and arthritis of her hands were unsupportive of her being unable to work in the future, though did not qualify if such work could be regular full-time employment or of some other duration.  Atos stated that a bundle of correspondence from February 2006 to October 2011 had been attached with Dr Pitt’s letter.  Again, the evidence is not individually itemised but there is no reason to suspect that it was not considered.  Having reviewed all the evidence, I am unable to find any compelling evidence from her hospital specialists to support Mrs Cousins’ assertion that she will not be able to undertake regular employment before age 60 of a similar duration to her former NHS employment.
4th Decision
81. Dr Mascarenhas’ report of 2 February 2012 seems to have been the only additional evidence submitted in connection with Mrs Cousins’ third and final appeal.  Again, this evidence unsurprisingly focuses on Mrs Cousins’ clinical findings and treatment rather than her future employability or whether she meets the Scheme’s regulations.
82. Accordingly, the NHSBSA has relied upon the continued advice it received from Atos when coming to its decision on 27 March 2012 which it is entitled to do.

Summary
83. At first sight the views of Dr Hartwell and Mrs Cousins’ latest GP, Dr Pitt, do not seem to concur, though Dr Pitt’s comments do not mention the extent (i.e. full-time or part-time) of any work that he thinks Mrs Cousins might be suitable for in the future.
84. There is a lot of medical evidence from Mrs Cousins’ hospital specialists about her symptoms and treatment but that evidence does not extend to the giving of a prognosis or a view about Mrs Cousins’ ability (or otherwise) to undertake regular work of the duration of her former part-time (29 hours per week) NHS employment prior to her 60th birthday.
85. In the absence of any ‘supporting’ medical evidence from her specialists being available, I see no reason to criticise the NHSBSA’s decision which relies on a number of different opinions from its occupational health advisers rather than Dr Hartwell’s.
86. All in all, in light of the medical evidence from Atos the reasons for the refusal which have been given are not in my opinion perverse, or inadequate.  Overall I do not find that there has been any maladministration and accordingly am unable to uphold the complaint.

Jane Irvine 

Deputy Pensions Ombudsman
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