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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs D S Fenteman-Coates

	Scheme
	NHS Pension Scheme

	Respondent(s) 
	NHS South Yorkshire and Bassetlaw (the PCT)



Subject

Mrs Fenteman-Coates has complained that the PCT has refused to allow her to use her redundancy pay to increase her pension scheme benefits.

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against NHS South Yorkshire and Bassetlaw because their decision to accept Mrs Fenteman-Coates’ application for voluntary redundancy triggered an entitlement under Regulation E3A.
DETAILED DETERMINATION

Material Facts

1. In January 2012, the PCT published details of a voluntary redundancy scheme, which included voluntary early retirement and ‘mutually agreed resignation’ options. The scheme document stated that employees who were eligible to receive an NHS redundancy payment could apply for voluntary redundancy or voluntary early retirement (for those over the age of 50). Expressions of interest had to be submitted by 31 January 2012. The closing date for applications for voluntary redundancy was 13 February 2012 and the closing date for applications for early retirement was 20 February 2012.

2. Mrs Fenteman-Coates was aged 52 and she applied for voluntary early retirement.

3. The scheme document stated,

“All applications will be considered against the eligibility criteria outlined at 7.0. Each application will be considered on its own merits taking into account local intelligence regarding the impact of approving the application … There is no guarantee that applications will be approved.” (paragraph 4.2)

“For employees who are aged 50-55 at the date of application …

Where an employee has not made a decision … they will also have to decide whether to stay in the 1995 Section or to transfer to the 2008 Section of the NHS Pension Scheme … One of the following will then apply …

· if the employee is aged 50-55 and in the 1995 pension scheme they can take their redundancy pay and a reduced pension benefit or unreduced benefits offset against their redundancy payment ...

No employee has the right to a voluntary redundancy/VER … payment. It will be at the discretion of the Trust Board Remuneration Committee …

Applications for early release of pension for those members of staff who are eligible for the voluntary early retirement scheme will be at the discretion of the Remuneration Committee and must be cost effective …” (section 5.0)

“The overriding factor in deciding whether to accept an application for voluntary redundancy (VER or MARS) is to achieve the best interests of NHS South Yorkshire and Bassetlaw in commissioning and delivering health services … Factors that will be considered will include, but are not limited to (and in no priority order) are:

a)
The employee’s eligibility …

b)
The impact of approving the application …

c)
The potential future service need for the post …

d)
The skills and experience of the individual …

e)
The request, if approved, would prevent a compulsory redundancy, a higher cost redundancy or provide opportunities for redeployment.

f)
The cost of the application is affordable and value or money.

g)
Whether the approval … will create a vacancy that can be absorbed at no additional cost.

Each application under the scheme will be considered on its own merits and the Remuneration Committee of the Trust Board will reserve complete discretion to determine whether or not an application will be approved, having due regard to the recommendations received from the scheme assessment panel.” (section 7.0)

4. Mrs Fenteman-Coates’ application was declined on the basis of value for money, but she was informed that she could apply for voluntary redundancy. Her application for voluntary redundancy was subsequently accepted. The PCT wrote to Mrs Fenteman-Coates, on 2 April 2012, saying,

“I am able to confirm that your application has been reviewed ... The Panel have approved your application.

The terms of your release under the voluntary redundancy scheme are detailed below:-

· Your leaving date will need to be agreed with your line manager ...

· You will be required to arrange ... to take any outstanding annual leave/flexi-leave ...

· Where you have exceeded your annual leave entitlement ...

· You will need to agree ... your work plan up to your leaving date ...

· Should you obtain a post within 4 weeks of your leaving date you will give up your right to a redundancy payment ...

The details of your redundancy payment are as follows:

· Where you will be in receipt of a redundancy/MARS payment only, this will be payable as part of your final salary payment ...

· Where you will be in receipt of arrangements to release your pension ... payments will be arranged separately ... You will be required to complete the relevant form ...”

5. The letter asked Mrs Fenteman-Coates to confirm that she had understood the terms of her release “under the redundancy scheme”. Mrs Fenteman-Coates enquired about using her redundancy payment to offset the actuarial reduction of her pension benefits. In an e-mail dated 23 July 2012, Mrs Fenteman-Coates asked for further clarification. She referred to discussions and said that she had been told that, because of her age, she did not fall within “the protection set out under para 16.10 (bullet point 3) of the Agenda for Change Terms and Conditions”. Mrs Fenteman-Coates said that she had also been told that the paragraph was not applicable because her redundancy would take place after 2011 and that, because she was over the age of 50, she was entitled to an unreduced pension, using her redundancy payment.

6. The NHS terms and conditions of service handbook referred to above states,

“If the redundant member of staff chooses to take early retirement with an unreduced pension under these arrangements, they will receive immediately the full value of their qualifying pension benefits at the point of redundancy, without the actuarial reduction that would occur with voluntary early retirement. Their employer will pay the relevant NHS pension scheme a sum equivalent to the capitalised cost of paying the pension and lump sum early; either as one off payment or in five instalments.

This sum will be paid from the lump sum redundancy payment that otherwise would have been paid to the employee … if the cost of early retirement is more than the redundancy payment due, the employer will pay the additional cost …”

7. Mrs Fenteman-Coates has also referred to a Briefing document issued to NHS employers in October 2006, which stated,

“New arrangements effective from 1 October 2006 provide that NHS Pension Scheme members who have reached the minimum pension age … can chose to take their pension early without reduction in the value of pension benefits as an alternative to receiving the lump sum redundancy compensation payment.

There are transitional arrangements for NHS Pension Scheme members who … reach 50 years between 30 September 2006 and 30 September 2011. These members can continue to access enhanced retirement on grounds of redundancy.”

8. On 23 July 2012, Mrs Fenteman-Coates sent an e-mail to the PCT saying that she understood the terms set out in their letter of 2 April 2012, but was still seeking clarification.

9. The PCT have confirmed that Mrs Fenteman-Coates’ post was not identified as redundant. They say that, in January 2012, they had not undertaken the process of identifying posts no longer required within the organisation. The PCT say that one of the aims of the voluntary redundancy programme was to consider whether the release of an employee could either prevent another from being made compulsorily redundant at a later stage or provide an opportunity for redeployment. The PCT have said that they will not meet any additional cost relating to the early payment of Mrs Fenteman-Coates’ benefits. They have also said that, if they are charged for the early release of Mrs Fenteman-Coates’ benefits, the offer of voluntary redundancy will be withdrawn.

10. The PCT have provided copies of an e-mail exchange between the HR Manager of another PCT in their group and a Pensions Team Leader at NHS Shared Business Services Limited in March 2012. The Pensions Team Leader had provided a copy of a voluntary redundancy scheme used by another PCT, which was offering unreduced pension benefits. The HR Manager asked for confirmation that “in the case of voluntary redundancy, the organisation has discretion in terms of what payment is offered to the employee but in compulsory redundancy, this is not the case and the employee can choose”. In response, the Pensions Team Leader said,

“If your policy only offers Voluntary Early Retirement / Normal Age Retirement (depending on age) instead of unreduced pension benefits that is down to your discretion. For example the MARS Scheme only offers VER/Age Retirement.”
Mrs Fenteman-Coates’ Position

11. Mrs Fenteman-Coates submits:

She was advised by her local pensions office that there was no difference between compulsory and voluntary redundancy and that she could use her redundancy payment to top up the pension fund to receive full pension rights.

She was advised that her job would not be secure.

The PCT have not taken a consistent approach in declining her application for early retirement. She is aware of other members of staff on higher grades who were given early retirement; the cost implications must have been greater in these cases.

She was prevented from submitting the relevant forms to claim her pension benefits because she was told that agreement to her voluntary redundancy would be rescinded.
The PCT’s Position

12. The PCT submit:

The details of the early retirement/voluntary redundancy scheme were contained in the January 2012 document. In particular, they would refer to paragraph 4.2 and sections 5 and 7 (see above).

Mrs Fenteman-Coates had previously been declined for early retirement.

Her application for early retirement was declined in 2012 on the grounds of value for money in accordance with the scheme criteria.

Although Mrs Fenteman-Coates was advised, on 14 March 2012, that she could apply for voluntary redundancy, acceptance of her application had not been confirmed at that time.

Acceptance of Mrs Fenteman-Coates’ application for voluntary redundancy was confirmed in their letter to her dated 2 April 2012. There is a clear audit trail of the decision making process.

It was Mrs Fenteman-Coates’ responsibility to seek the necessary advice before making her decision. There is no evidence to show that she made her decision without the full knowledge of the package she was being offered.

They have taken advice from a pensions adviser and the Shared Business Service. This advice supported their decision making process.

Mrs Fenteman-Coates’ post was not identified as redundant. It is not the case that she had been “made redundant”. In January 2012, they had not identified posts which were no longer required. The aim of the early retirement/voluntary redundancy scheme was to consider whether release of an employee could prevent another from being made compulsorily redundant at a later stage or provide an opportunity for redeployment.
The National Health Service Pension Scheme Regulations 1995 (as amended)

13. Regulation E3A “Early retirement pension (termination of employment by employing authority)” provides,

“(1)
This regulation applies to a member –

(a) whose pensionable employment is terminated by his employing authority; and

(b) who satisfies the conditions specified in paragraph (2).

(2) Those conditions are –
(a) he has 2 years’ qualifying service and has attained normal minimum pension age or, where relevant, protected pension age;

(b) his employing authority certifies he has at least 2 years’ continuous employment ...

(c) his employing authority does not certify that he has unreasonably refused to seek suitable alternative employment or accept an offer of such employment;



(d) the Secretary of State certifies –

(i) that the member’s employment is terminated by reason of redundancy ...

(ii) he makes a claim for the pension referred to in this regulation.

(3)
A claim referred to in paragraph (2)(e) shall be -



(a) in writing and addressed to the Secretary of State;



(b) made within 6 months of the employment terminating; and

(c) contain such information as the Secretary of State may from time to time require.

(4)
A member who satisfies the conditions in paragraph (2) shall be entitled to a pension calculated as described in regulation E1 [Normal retirement pension].

(5)
Where a person who claims a pension under this regulation -



(a) has received –

(i) a redundancy payment under the Employment Rights Act 1996 ...

(b) the terms and conditions relevant to the employment require that payment or payments to be reduced to take account of the additional contributions the employing authority must make to the Secretary of State in accordance with regulation D2(3); but



(c) that payment or payments have not been so reduced,

the pension shall be reduced by an amount equal to the amount of that payment or payments and may be reduced to zero ...”

14. Regulation D2(3) provides,

“In addition to the contributions payable under paragraph (1), where, on leaving pensionable employment, a pension becomes payable to a member under ... regulation E3A ... the employing authority must ... make additional contributions to the Secretary of State in respect of –

...

(b) the cost of providing the pension (including any amount of pension that is exchanged for a lump sum ...) under –



...

(ii) regulation E3A for the period between the member’s leaving pensionable employment and reaching age 60 ...”
Conclusions

15. Pension benefits become payable under Regulation E3A of the 1995 Regulations when the member’s pensionable employment is terminated by his/her employing authority and he/she satisfies certain other requirements. The member must have at least two years’ qualifying service and have attained the normal minimum pension age (or the protected pension age). The employing authority must certify that the member has at least two years’ continuous employment and that he/she has not unreasonably refused alternative employment. The Secretary of State must certify that the member’s employment has been terminated “by reason of redundancy”. And the member must make a claim (in the specified form). If the member satisfied the conditions set out in Regulation E3A, he/she is “entitled to a pension calculated as described in regulation E1”, that is, an unreduced pension.

16. The evidence indicates that Mrs Fenteman-Coates satisfied the requirements for length of qualifying service and continuous employment. There is no evidence to indicate that she unreasonably refused alternative employment and, as at the date her employment terminated, she had attained the protected pension age (50). In order for Mrs Fenteman-Coates to be eligible for a pension under Regulation E3A, the Secretary of State (or someone acting on his behalf) would have to be able to certify that her employment had been terminated “by reason of redundancy”. Mrs Fenteman-Coates’ employment was terminated because her application for “voluntary redundancy” had been accepted by the PCT.

17. The PCT make a distinction between voluntary redundancy and compulsory redundancy and they state that Mrs Fenteman-Coates’ post had not been identified as redundant. They have explained that they had not begun to identify those posts which were no longer required and that the aim of the early retirement/voluntary redundancy scheme was to discover whether it was possible to avoid making compulsory redundancies at a later date.

18. The statutory definition of redundancy (taken from Section 139(1) of the Employment Rights Act 1996) is set out below:  

"An employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to -
(a)
the fact that his employer has ceased or intends to cease - 


(i)
to carry on the business for the purposes of which the employee was employed by him, or


(ii)
to carry on that business in the place where the employee was so employed, or

(b)
the fact that the requirements of that business - 


(i)
for employees to carry out work of a particular kind, or


(ii)
for employees to carry out work of a particular kind in the place where the employee was employed by the employer, 

have ceased or diminished or are expected to cease or diminish."
19. The Courts and the Employment Appeal Tribunal
 have been willing to find that the reference to “work of a particular kind” does not only mean the work for which someone was employed. If an employer reduces the number of its employees and transfers individuals into posts vacated by volunteers for ‘redundancy’, those volunteers are still considered to have been dismissed by reason of redundancy. The key issue is whether the employer is reducing the number of its employees because of a diminished need for employees to do work of a particular kind.

20. The question of whether or not Mrs Fenteman-Coates’ employment was terminated “by reason of redundancy” is a question of fact. Neither the law nor Regulation E3A makes the distinction between voluntary and compulsory redundancy which the PCT seek to rely on. In the circumstances, the Secretary of State (or those acting on his behalf) would need to certify that Mrs Fenteman-Coates’ employment was terminated by reason of redundancy. She, therefore, satisfied the conditions set out in paragraphs (a) to (d) in Regulation E3A(2).

21. Regulation E3A(2)(e) required Mrs Fenteman-Coates to have made a claim for a pension. Regulation E3A(3) then sets out certain requirements for that claim to be made. Had Mrs Fenteman-Coates completed the claim form in April 2012, this would have been sufficient for the purposes of the Regulation. She has explained that she was prevented from doing so by the ongoing dispute with the PCT as to whether she might receive an unreduced pension. What is clear from the evidence is that Mrs Fenteman-Coates wished to claim a pension under Regulation E3A and had made an attempt to do so well within the statutory time limit.

22. Regulation E3A provides that a member who satisfies the conditions set out in paragraph (2) of the Regulation “shall be entitled to a pension”; this is not a discretionary benefit. Therefore, since Mrs Fenteman-Coates met the conditions, she should have received a pension under Regulation E3A.

23. Regulation E3A then goes on to consider the effects of any redundancy payment made to the member on cessation of employment. Paragraph (5)(b) refers to terms and conditions of employment which require any redundancy payment to be reduced to take account of the additional employer contributions relating to the payment of a pension under this Regulation. The NHS terms and conditions of service provide that a sum equivalent to the capital cost of early payment of unreduced benefits is to be paid from any redundancy payment. Where the capital cost of early payment exceeds the redundancy payment, the employing authority must pay the balance.

24. Regulation D2(3)(b)(ii) provides that an employing authority must make additional contributions in respect of the cost of providing the pension under Regulation E3A from the date the member’s employment ceases to the date they reach age 60. The interaction of Regulations E3A and D2 and the NHS terms and conditions of service means that the PCT became liable for the capital cost of paying Mrs Fenteman-Coates an unreduced pension from September 2012 to her 60th birthday, but they could offset her redundancy payment against that cost.

25. Mrs Fenteman-Coates has, in fact, received her redundancy payment. Regulation E3A(5)(c) provides that, where a redundancy payment has not been reduced (or not paid at all depending on the capital cost of the pension), the pension may be reduced by an equivalent amount. Mrs Fenteman-Coates cannot receive both a redundancy payment and an unreduced pension under Regulation E3A, but this was never her intention. In view of this, it would be appropriate for her to be given the option to repay her redundancy payment before her E3A pension is reduced by its actuarial equivalent.

26. I fully accept that it was never the intention of the PCT to enter into an agreement with Mrs Fenteman-Coates which might result in them incurring additional costs. Nevertheless, they accepted her application for voluntary redundancy and thereby triggered a liability under Regulation E3A. I have given some thought as to whether there are any grounds on which the PCT might be relieved of this liability. The evidence indicates that they entered into the agreement in the mistaken belief that they could distinguish between voluntary and compulsory redundancy. However, I do not find that it is possible to say that the circumstances are sufficient to find the agreement should be set aside on the grounds of either mutual or unilateral mistake. And, in any event, this is a statutory liability triggered because Mrs Fenteman-Coates meets the conditions for payment of a pension under Regulation E3A.

27. I, therefore, find that the PCT must arrange for Mrs Fenteman-Coates to receive a pension under Regulation E3A and pay any additional contributions due under Regulation D2(3). The amount of the pension (and concomitant contributions) will depend upon Mrs Fenteman-Coates’ decision with regard to repaying her redundancy payment. 
28. Whilst these unfortunate circumstances have arisen as a result of a genuine mistake on the part of the PCT rather than any malicious intent, I find that claiming her pension has been unnecessarily stressful and inconvenient for Mrs Fenteman-Coates and that this should be recognised. I am, therefore, making directions for the PCT to pay her a modest sum in recompense.

Directions

29. I direct that, within 21 days of the date of my final determination, the PCT shall take the necessary steps to arrange for Mrs Fenteman-Coates to receive a pension calculated in accordance with Regulation E3A. They will give Mrs Fenteman-Coates the option to repay her redundancy payment in order to secure an unreduced pension. The PCT shall pay simple interest, at the rates quoted for the time being by the reference banks, on any arrears paid to Mrs Fenteman-Coates. In addition, and within the same timeframe, the PCT shall pay Mrs Fenteman-Coates £250 in recognition of the additional stress and inconvenience she has suffered in claiming her pension.

JANE IRVINE 

Deputy Pensions Ombudsman 

26 June 2013 
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